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Court of Appeals of the District of Columbia 


No. 51(54. 

i 

I 

I 

Enea Grace, Plaintiff in Erroi*, 


vs. 


United States. 


In the Police Court of the District! of Columbia, 
September Term, 1929 


Xo. 327,199. 


United States 
vs. 

Enea Grace. 


Information for Violation of the National Prohibition Act. 

i 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the Citv of Washington, in the said 
District, at the times hereinafter mentioned^ the following 
papers were filed and proceedings had in thejabove entitled 
cause, to wit: 

i 

September 9, 1929.—Information filed. | 

Plea not guilty: Jujry Trial De¬ 
manded. 


October 

October 

October 

October 

October 


15 , 
99 

2 3 ; 

24, 

26, 


4 4 
4 4 


Continued to October |22nd, 1929. 
Continued to reassign^ 

Motion to suppress evidence filed. 
Continued to October 126, 1929. 
Answer to motion to suppress filed. 
Motion to suppress overruled. Hitt, 
Judge. 
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EXEA CRACE VS. UNITED STATES. 

Continued to reassign. 

Continued to November 11, 19*29. 
Verdict Guiltv. 

Continued to November Hi, 1929. 
Motion for a new trial tiled. 
Continued to November 23, 1929. 
Motion for a new trial overruled. 
Sentence to pay a line of Two Hun¬ 
dred and Fiftv Dollars and in de- 
fault to be committed to Washing¬ 
ton Asvlum and Jail for Ninety 

davs. 

* 

Exceptions noted and notice given 
of applying to the Court of Ap¬ 
peals for writ of error. 

Bond of $500.00 required. 

In the Police Court of the District of Columbia, 
September Term, 1929. 

No. 327,199. 

United States 
vs. 

Exea Crace. 


November 4, 
November 11, 

November 15, 
November 10, 
November 23. 


Information for Violation of the National Prohibition Act. 


Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Nov. 23, 1929.—Recognizance in the sum of $500 

entered into on writ of error to 


Court of Appeals, D. C. upon the 
Condition that in the event of the 


denial of the application for a writ 
of error, the defendant will, with¬ 
in five days next after the expira¬ 
tion of ten days appear in Police 
Court and abide by and perform 


EXE A GRACE VS. UNITED STATES.! O 

its judgment and that in the event 
of the granting of such writ of 
error, the defendant will appear 
in the Court of Appeals of the 
District of Colunibia and abide 
by and perform its judgment in 
the premises. P.j F. O'Connor, 

Surety. McMahon!, Judge. 

! 

November 30, 1929.—Bill of Exceptions submitted. 

“ J'ime for signing biljl of exceptions 
extended to December 24, 1929. 

“ 'Time for signing billl of exceptions 
extended to January 7, 1930. 

i •, 

December 28, 1929.— Assignment of errors! filed. 

7, 1930.—J'ime for signing bi 1 j of exceptions 
extended to January 18, 1930. 

IS, 1930.—J'ime for signing bill of exceptions 

extended to January 30, 1930. 

30, 1930.—J'ime for signing bill of exceptions 

extended to February 11, 1930. 

February 11, 1930.—J'ime for signing bill of exceptions 

extended to February 24, 1930. 

February 24, 1930.— Bill of exceptions fettled, signed, 

sealed and filed. 

March 13, 1930.—Writ of error received from Court 

of Appeals. 


December 12, 

December 24, 

Decern b< 
January 

January 

January 


o 
. > 


No. 327,199. 


In the Police Court of the District of Columbia, September 

Term, 1929. 

7 i 

j 

United States 
vs. 

j 

Exea Grace. 

Information for Violation of the National Prohibition Act. 

I 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the follow- 


*> 
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Continued to reassign. 

November 4, Continued to November 11, 1929. 

November 11, “ Verdict Guilty. 

i Continued to November 1(>, 1929. 
November 15, “ Motion for a new trial filed. 

November 1(>, “ Continued to November 23, 1929. 

November 23, “ Motion for a new trial overruled. 

Sentence to pay a fine of Two Hun¬ 
dred and Fiftv Dollars and in de- 
fault to be committed to Washing¬ 
ton Asvlum and Jail for Ninety 

davs. 

» 

Exceptions noted and notice given 
of applying to the Court of Ap¬ 
peals for writ of error. 

Bond of $500.00 required. 

2 In the Police Court of the District of Columbia, 

September Term, 1929. 

No. 327,199. 

United States 
vs. 

Enea Crace. 


Information for Violation of the National Prohibition Act. 


Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Nov. 23, 1929.—Recognizance in the sum of $500 

entered into on writ of error to 


Court of Appeals, D. C. upon the 
Condition that in the event of the 


denial of the application for a writ 
of error, the defendant will, with¬ 
in five days next after the expira¬ 
tion of ten days appear in Police 
Court and abide by and perform 


EXE A GRACE VS. UNITED STATES. 


November 

30, 

1929. 

I Vcember 

12, 

4 4 

1 )ecember 

24, 

4 % 

December 

•>s 

1929. 

January 

7, 

1930, 

January 

is, 

1930. 

January 

30, 

1930, 

Februarv 

• 

11, 

1930. 

February 

24, 

1930. 

March 

13, 

1930. 


its judgment and that in the event 
of the granting of such writ of 
error, the defendant will appear 
in the Court of Appeals of the 
District of Columbia and abide 
by and perform ills judgment in 
the premises. P.j F. O'Connor, 
Surety. McMahoip Judge. 

-Bill of Exceptions submitted. 

Time for signing bill of exceptions 
extended to December 24, 1929. 

Time for signing bill of exceptions 
extended to Januarv 7, 1930. 

I • 

-Assignment of errors] filed. 

-Time for signing bill] of exceptions 
extended to January 18, 1930. 

-Time for signing bill] of exceptions 
extended to Januairv 30, 1930. 

i • 

-Time for signing bill] of exceptions 
extended to February 11, 1930. 

-Time for signing bill of exceptions 

extended to Februurv 24, 1930. 

| • 

Bill of exceptions slot tied, signed, 
sealed and filed. 

Writ of error received from Court 
of Appeals. 


o 

.> 


Xo. 327,199. 


In the Police Court of the District of Columbia, September 

Term, 1929. 

Exited States 
vs. 

Exea Grace. 


Information for Violation of the National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the Citv of Washington, in the said 
District, at the times hereinafter mentioned, the follow- 
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EXEA GRACE VS. UNITED STATES. 


ill" papers wore filed and proceedings had in the above en¬ 
titled cause, to wit: 

March IS, 19b0.—Designation of record tiled. 

March ‘J(>, 19Mp.—Copy of record and proceedings in 

this case, together with writ of 
error, transmitted to Court of Ap¬ 
peals in obedience to said writ. 

4 In tin* Police Court of the District of Columbia, 

September Term, A. I). 19J9. 

District ok Columbia, nn; 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by David A. 1 lart, Esquire, 
one of his assistants, comes here into Court, at the District 
aforesaid, on the ninth day of September in the year of 
our Lord one thousand nine hundred and twenty-nine in 
this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
<>ne Raymond !>. Carroll that one 1 Knea (’race, late* of the 
District aforesaid, on the seventh day of September in the 
year of our Lord one thousand nine hundred and twenty- 
nine, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did then and there un¬ 
lawfully possess a certain intoxicating liquor, to wit. a 
liquid compound containing more than one-half of 1 per 
cent of alcohol bv volume and being lit for use a> a hever- 
age: against the form of the statute in such case- made and 
provided, and against the peace and (lovernment of the 
United States of America. 

Whereupon, the said Attorney of the United States, who. 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the' Court here in the premises, and that due proceedings 
may be had against the said Knea (’race in this behalf P> 
make him answer to the said United States touching and 
concerning the premises aforesaid. 

LEO A. ROVER, 

Attonivif of the rutted States 
iu and for the District of Columbia . 
(Signed) By DAVID A. HART, 

i His said Assistant. 


ENEA GRACE VS. UNITED STATES 


«) 


Personally appeared Raymond B. Carrol j before me Ibis 
ninth day of September, A. D. 1929, and, being duly sworn 
according to law, doth declare and sac thint the facts as 
set forth in the foregoing* information are true. 

(Signed) DAVID A. IIART, 

Assistant Attorney of the United States 

in and for the District\of Columbia. 

5 |Endorsed:] Xov. 11, 1929. MciMahon, Judge. 

Xo. 327,199. United States vs. Eneii ("race. Jury 
Trial demanded. Violation of the Xatioijial Prohibition 
Act. J). II. Witnesses: Lemm. R. B. Cariroll, =1; 1L. G. 
Wanamaker, ~1: J. R. LeFoe, zzl ; A. I). jManstield, zrl. 
Sept. 9, 1929, B. $500, P. F. CPU P. X. G.+-J.T.D. JAB. 
10 15 29, ConUd to 10 22 29. 10/22 29, Rout'd to reas¬ 

sign. 10 23 29, Motion to suppress tiled. Font'd to 


10 20 29. 10 24/29, Answer to Motion to 


suppress tiled. 


Hilt, Judge. 

M to 11 11 29. 


10 20 29, Motion to suppress overruled 
K) 20 29, Font VI to reassign. 11/4 29, Uontj 
Xov. 11, 1929, Verdict Guilty. Xov. 11, l|929, Foul'd to 

11 10 29. Will remain on bond. P. F. OtFonnor. Xov. 

15, 1929, Motion for new trial filed. Xov. 10, 1929, Cont'd 
to 11 23 29. Xov. 23, 1929, Motion for new trial overruled. 
$250- 90 days. Exception noted, notice givjen of applying 
to the Four! of Appeals for writ of error.! Appeal Bond 
$500. 11 23 29, Bond $500. P. F. O'Conjnor. Xov. 23, 

1929, Recognizance in the sum of $500.00 entered into on 
writ of error to Court of Appeals D. F. upon the Condition 
that in the event of the denial of the application for a writ 
of error, the defendant will, within live davsi next after the 
expiration of ten days appear in Police Couilt and abide by 
and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of j Columbia and 
abide by and perform its judgment in the premises. Pat¬ 
rick F. O'Connor, Surety. McMahon, Jiujge. Xov. 30, 
1929, Bill of Exceptions submitted. Dec. 12, 1929, Time for 
signing Bill of Exceptions extended to Dec. i24, 1929. Dec. 
24, 1929, Time for signing Bill of Exceptions extended to 
Jan. 7, 1930. Dec. 28, 1929, Assignment of enjors filed. Jan. 
7, 1930, Time for signing Bill of Exceptions extended to 
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EXE A CRACE VS. UNITED STATES. 


•Tan. 18, 1930. Jail. 18, 1930, Time for signing Bill of Ex¬ 
ceptions extended to Jan. 30. 1930. Jan. 30, 1930, Time for 
signing Bill of Exceptions extended to February 11, 1930. 
Feb. 11, 1930, Time for signing Bill of Exceptions extended 
to Feb’y 34, 1930. Feb. 24, 1930, Bill of Exceptions settled, 
signed, sealed and tiled. March 13, 1930. Writ of Error 
received from Court of Appeals. March 18th, 1930, Desig¬ 
nation of record filed. Mar(*h —, 1930, Copy of record and 
proceeding in this case, together with Writ of Error, trans¬ 
mitted to Court of Appeals in obedience to said writ. 

6 In the Police .Court of the District of Columbia. 

U. S. Xo. 327,199. 

U. S. 


Exf.a Crack. 


Motion to Suppress. 

Xow comes the defendant, bv his attorney George P. 
Lemm, and moves the Court to suppress for the use as evi¬ 
dence the intoxicating liquor seized by the Federal Prohibi¬ 
tion Agents on, to-wit, the 7th day of September, 1929, at 
premises 1307 II Street, Xorthwcst, Washington, 1). C., 
which said intoxicating liquors were seized by said Federal 
Prohibition Agents without search warrant and under the 
circumstances set forth in annexed affidavit of the defend¬ 
ant, which is made a part hereof and reference to which is 
hereby made. And, for grounds of this motion defendant 
alleges: 

c* 

1. That said search and seizure were made without au- 
thoritv of law and without a search warrant. 

‘ (Signed) GEORGE P. LEMM, 

Attorney for Defendant. 

The Clerk of said Court will calendar the above-entitled 
motion for hearing Saturday, October 26, 1929, at 10:00 
o’clock a. m. 

(Signed) GEORGE P. LEMM, 

Attorney for Defendant. 


EXEA GRACE VS. UNITED STATES. 


7 In the Police Court of the District of Columbia. 

U. S. No. 327,199. 

U. S. | 

vs. 

■ 

Exea Grace. 

f 

Supporting Affidavit of Defendant . 

; 

E. Croce, (erroneously called in the captioji hereof by the 
name of Enea Grace), being first duly swornj, upon oath de¬ 
poses and says that he is the defendant herein and has 
knowledge of the matters and things set foiith and that he 
has read the annexed motion to suppress and believes the 
same well founded in law and in fact; that his residence and 
place of business are located at 1307 11 Street, Northwest, 
Washington, D. C.: that said premises consists of 4 stories 
and basement and that on, (to-wit, the 7th da\j* of September, 
1929, Federal Prohibition Agents entered tl}e above prem¬ 
ises and made a raid in search of intoxicating liquors, and 
that he is informed and believes, and therefore avers, that, 
at the time of said search and raid, the said Federal Prohibi¬ 
tion Agents did not then have, or at anv timje prior thereto 
did have, a search warrant to search said premises, or any 
part thereof; that when said Prohibition Agents entered 
said premises, two of them proceeded to thejmain floor and 
two of them to the basement, and that the tjvo Prohibition 
Agents who entered and searched the basement found a small 
quantity of intoxicating liquor which this defendant had and 
kept for his own use and consumption; thht this was the 
only intoxicating liquor found by sajid Prohibition 

8 Agents in the entire premises, and this intoxicating 
liquor was found and was located in the kitchen which 

is located and situated in the rear of the bajsement of said 
premises, and is separated from the street entrance by two 
rooms; that said kitchen is not a public placje and that the 
public is not admitted thereto, but is used solely and only by 
this defendant and his help in preparing the food for this 
defendant for his own consumption and for the consumption 


of the patrons who frequent his restaurant 


business, and 




s 


ENEA CRACK VS. UNITED STATES. 


that the patrons at no time are served in or admitted in 
said kitchen: that when said Prohibition Agents entered 
said premises, this defendant was not then and there violat¬ 
ing any laws, but was in the act of preparing and serving 
food for tlie patrons of Ids business, and that said intoxicat¬ 
ing liquors which were seized were covered up and were un¬ 
derneath a shelf in an enclosed box and not visible without 
a detailed and careful search being made therefor. 

(Signed) j K. (’HOCK. 

Subscribed and sworn to before me this 22nd dav of Octo¬ 
ber, 1929. 

(Signed) GENEVIEVE E. FITZGERALD, 

Notary Public, I). ('. 

9 [Endorsed:] l . S. No. 227,199. U. S. vs. Enea 
Croce. Motion to suppress supporting affidavit of de¬ 
fendant. Law offices George P. Lenim, Edmonds Bldg., 917 
15th St. X. W., Washington I). C. Main 8281. Filed Oct. 
23, 1929. F. A. Sebrjng, Clerk of Police Court, D. C. 

10 In the Police Court of the District of Columbia, 

Holding a United States Branch. 

227,199. 

United States 


Enea Crack. 

Answer to Motion to Suppress Evidence. 

Xow comes Leo A. Rover, United States Attorney in and 
for the District of Columbia, by James R. Kirkland, one of 
his assistants, and for answer to the motion to suppress evi¬ 
dence tiled in the above entitled cause admits that the liquors 
seized were obtained without a search warrant but denies 
that such seizure was without authority of law and refers 
to, and prays that the attached affidavit be read as a part of 
this answer to the motion to suppress. 

LEO A. ROVER, 

United States Attorney in and 

for the District of Columbia , 
(Signed) By JAMES R. KIRKLAND, 

Assistant United States Attorney. 


ENEA CKACE VS. UNITED STATES. 


9 


11 In the Police Court of the District of Columbia, 

Holding' a United States Brandi. 

327,199. | 

United States 
vs. 

Enea Crace. 

Affidavit in Support of Attstver to Motion\t o Suppress 

Evidence. 

i 

j 

I, A. 1). Mansfield, being first duly sword according to 
law depose and savs as follows: 

That I am a member of the Metropolitan Police and a Gen¬ 
eral Prohibition Agent: 

That on September 7, 1929, at or about 7:30 P. M., acting- 
on information that liquor was being sold at |the Tivoli Res- 
turant, located at 1305 11 Street, X. \\\, 1 entered the said 
premises, the front room of which contained numerous 
tables and chairs, being used for restaurant ipurposes; that 
through an open doorway, the door of which had been re¬ 
moved, I saw a quart bottle of what appeared to be colored 
liquor: that I entered the said room and seized the said 
bottle, which upon examination was found toj contain intoxi¬ 
cating liquor, to wit colored liquor; that in plain view under 
the table on which the said quart bottle was fjound, 1 saw six 
one-half pint bottles of intoxicating liquor,jto wit colored 
liquor; that while 1 was in the said premises several persons 
came in and asked to make purchases of liquor; that the 
defendant was placed under arrest. 

(Signed) A. D. MANSFIELD. 


Subscribed and sworn to before me this 2-1th day of Octo¬ 
ber A. D. 1929. I 

(Signed) JAMES R. KIRKLAND, 

Assistant United States At tor net /. 

Set down for Oct. 26, 1929. 

K. 



[Endorsed:! 10 26. 
District of Columbia, 


In the Police Court of the 

i 

Holding a U. S. Branch. 

° I 


i 


-LU 


KXEA CRACK VS. UNITED STATES. 


.>27,199. I nited States vs. Enea Trace. Answer to mo 
lion to suppress evidence. Filed Oct. 24, 11)29. F. A 
Sebriuu. (’lerk of Police Court, D. C. 


In the Police Court of the District of Columbia. 


F. S. Xo. 227,199. 


Fnited States 


vs. 

Enea (’race. 


Motion forXr/(' Trial 


^ ^ ow ( *omes the defendant, by his attorney, and moves the 
Court to 14 -rant a new trial in the above-entitled cause, and, 
for ground of this motion, alleges: 

\• IJ ,a l tlie Court erred in admitting in evidence over tin.* 
objection of the defendant the lnptor seize* 1 by the Prohibi- 
tion Agents, the said audits having admitted that thev en¬ 
tered the premises without a search warrant. 

*7 taint i,,M * * onrtjOrred in denying defendant *s mot ion to 
strike out the testimony of the Federal Prohibition Audits 
0,1 l!l< * .- Tnmi d that tin* search and seizure were unlawful and 
the seareh was made without a search warrant. 

1 tail the Court erred in holding, as a matter of law, 
that i he searen warrant was not necessarv to justit*v the 
search ami seizure made by Prohibition Audits. 

(Signed) GEORGE P. LEMM, 

Aftome/! tor Drfeutlanf. 


e Clerk of said Court will enter tin* above-entitled mo¬ 
tion for hearing on Saturday, November 23rd, 1929 at 1() : ()0 
<*'clock. A. M. 

G^ned) , GEORGE P. LEMM, 

Afforne/j tor Defc/nla nt . 


Service acknowledged this loth day of November. 1929. 
(Signed) JAMES K. KIRKLAND. 

Asst. C. S. Attn. 


% ]>oIi ^ CourtiF. S. No. 227.199. United States vs. 
Lna (’race. Motion for new trial. Filed Nov lb 


4 
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ENEA CRACE VS. UNITED STATES. 


1929. F. A. Sobring*, Clerk of Police Couijt, D. C. George 
P. Lemm, Attv. for Defendant, 917 15th St!. X. W., Citv. 

i 

15 In the Police Court of the District <jf Columbia. 

IJ. S. Xo. 327,199. | 

United States ! 

vs. 

i 

Enea Crace. 

! 

, l 

Bill of Exceptions. j 

Be it remembered that this cause came oiji for trial before 
the Honorable John P. McMahon, Judge ofithe Police Court 
of the District of Columbia, sitting - in tlije United States 
Branch, upon the Uth day of November,! 1929, James K. 
Kirkland, Esq., appearing for the United States and George 
P. Lemm, Esq., appearing for the defendant; the defendant, 
as will be shown bv the information, was charged with the 
illegal possession of intoxicating liquors on the day of Sep¬ 
tember 7, 1929: and thereupon, to sustain the issues upon 
its part joined, the United States produced as a witness on 
its behalf one Raymond B. Carroll, who, having been duly 
sworn, testified as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment and a General Prohibition Agent: tlujit on September 
7, 1929, in company with Officers Wannamajker, Le Foe and 
Mansfield, he entered premises 1305 H Street, Northwest, 
Washington, D. C., where the defendant conducts a restau¬ 
rant business, that immediately preceding Ijim going in was 


airs and witness 
room: that wit- 


a white man; that said white man went upst 
followed him and saw him go into the bath 
ness then came down stairs into the basement and saw Offi¬ 
cer Le Foe in the middle room of said premises; that Officer 


i one-half gallon 
‘oom: that while 
s he saw the de- 


Le Foe had some pint bottles of liquor and ; 

jar of liquor on the table in the said 
16 witness was upstairs in said premise 

fendant: that defendant came down! into the middle 
room of the basement with witness; that while witness was 
in said middle room of the basement with Officer Le Foe and 
the defendant a white man came into said iroom and threw 
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fiftv cents down on the table and asked the defendant for 
a highball: that defendant looked at this man kind of funny: 
that the man then said to defendant—“Make it ginger ale": 
that defendant then handed this mail a small bottle of ginger 
ale: that the man drank the ginger ale and went <>n out. 
Witness was shown a bottle, designated as Government Ex¬ 
hibit Xo. 1, which lie identified bv his initials a s one of a 
quantity of two one-half pints and two pints of colored liquor 
which he saw on the table in tlie basement <>f said premises. 
Witness then identified Government Exhibit Xo. 2 as a sam¬ 
ple taken from a one-half-gallon jar containing about a 
quart of wine which he also saw on the table in the basement 
of said premises. Witness further testified that Officer 
Ee Foe had charge of the liquor when he first saw it, and 
later it was turned over to Officer Mansfield on the prem¬ 
ises. Witness further testified that in the basement of said 
premises t here arc t liree rooms, a front room used as a dining 
room, a rear room which is used as a kitchen, and, separat¬ 
ing the kitchen from the front room, is a small hall room in 
which there is a stair-way leading to the main floor above. 

On cross-examination witness testified that he did not, 
nor did anv of the other officers, have a search warrant to 
search said premises, and that they did not go there a-> 
patrons or for the purpose of having a meal, but 
17 went there to ascertain whether tin* Xational Prohi¬ 
bition Act was being violated. 

The Fluted States then produced as a witness in its he¬ 
lm if on** John R. Le Foe. who testified that he was a member 
of flu* Metropolitan Police Department and a General Pro¬ 
hibition Agent, and that, in company with Officers Wanna- 
maker, Mansfield, and Farroll, they entered premises lMOb 
11 Street, Xorthwest, Washington, D. (\, on September 7, 
Officers Farrell and Wannamaker going upstairs from 

i * 

the out side ent ranee and witness and ( Mficer Mansfield enter¬ 
ing the basement from the street entrance,—there were two 
entrances, one going upstairs to the dining rooms on the 
main floor and a side entrance to the basement, which is 
called the Sandwich Shop: that there were no covers on the 
tables which were in the front room of the basement, these 
tables having white tops, and that there was no one in any 
of the rooms in the basement at that time: that witness 
walked through the front room of the basement into a small 
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room leading into the kitchen: that as witness walked into 
this small room the door to the kitchen was open; and he 
walked to the kitchen door and that about tlujt time defend¬ 
ant came down 1 lie steps and the witness sjiw a one-half- 
gallon jar about one-half full sitting besidcj a pasteboard 
box in tiie kitchen and went and picked it up and could see 
the necks of four bottles with corn liquor sitting in this box, 
two pints and two one-half pints; that witness smelt and 
tasted the contents of one bottle; that it tasited like liquor 
to him—corn liquor, and witness took the liqujor and canned 
it into the small room and put it on the tabhf: that witness 
then had a conversation with the defendant,! who told him 
that he, the defendant, was tin* proprietor of the place 
18 and that the whiskev belonged to hinl but the wine 

• ■ i 

belonged to his wife, and that he kept jit for his own 
use; that while witness and defendant were in the small 
room in the basement of said premises a man came in and 
asked the defendant for a high-ball and threw a lifty-cent 
piece down on the tabl(»; that defendant looked at the man 
kind of fnnnv; that after a while the man sjaid “(Jive me 
ginger ale*': that defendant handed him a small bottle of 
ginger ale, which the man drank ; that after drinking the gin¬ 
ger ale the man left tin* premises. 

Witness identified Government Exhibit X<|. 1 as a quan- 
titv of two one-half pints and two pints of (colored liquor 
which he seized in the kitchen ot said premjises; and wit¬ 
ness also identified Government Exhibit No. - as a sample 
taken from a one half gallon jar containing jabout a quart 
of win** ;ds<> seized in tin* kit'dicn oi said pijemisos on tin* 

da v in quest ion, and that he turned the same over to ()flicer 
• i 

Mansfield. 

();» eros-exa-mination witness testified t-hjit he did not 
have a warrant to search said premises nor did any of the 
other officers have a warrant: that said premises wore 

i 

about a three or four story building, with an entrance load¬ 
ing into tin* basement and another entrance to the main 
floor and floors above: that the kitchen was j! oca ted in the 
rear of said premises, separated from the s root entrance 
bv a small room and a large room, and that in the large 
room there were a number of tallies: that ip entering the 
basement of said premises he first had to pa>js through the 
large room and then a small room and then into the kitchen; 
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that in tin* small room there was a stair-wav leading from 

tin* basement to tin* second tloor, which was not very 

* 

19 wide, and that defendant came down said steps from 
tin* dining room above while the witness was stand¬ 
ing in the kitchen door: that when witness entered the 
kitchen there were two people there, a man and a woman, 
that the woman was apparently cooking. 

On crossexamination witness testified that he and the 
other officers did not go to the promises as patrons or for 
the purpose of having a meal, but went there for the pur¬ 
pose of ascertaining whether the National Prohibition Act 
was being violated. 

Thereupon, to maintain tin* issues joined on its part, the 
Pnited States called Officers A. D. Mansfield and W. C. 
Wannamaker, whose testimony was merely cumulative and 
corroborated the testimony given by Officers Oarroll and 
Le Foe. and Officer Mansfield also identified the liquor as 
being Government Kxhibits No. 1 and 2 he had received 
from Officer Le Foe and which was taken from said premises 
on said day and that witness turned the same over to the 
Treasury Department to be analyzed. 

And thereupon to further maintain the issues on its part 

joined, tlie Pnited States called as a witness in its behalf 

Albert A. Sueare. who. being first dttlv sworn, testified 
▲ • 

that he was a chemist of the 'Treasury Department, and 
that he had been so employed for the past twelve years, 
and lie identified Government Kxhibits No. 1 and 12 and tes¬ 
tified they were received from Officer Mansfield. He fur¬ 
ther testified that he broke the seals of (iovernment Kxhibits 
No. 1 and l2. and analyzed their contents and found that 
(iovernment Kxhibit No. 1 was colored corn whiskev con- 
tabling 4:2..V; alcohol by volume, and that Government Kx¬ 
hibit No. l2 was wine containing 9.12TT alcohol by volume 
•and that both of the Kxhibits were fit for use as a bev¬ 
erage. 

120 'The Pnited States then offered in evidence the 

samples, to-wit. one pint of corn whiskey and one pint 
of wine, and thereupon t he defendant objected to their intro- 
duetion in evidence for the reason that it was disclosed 
‘by evidence that the said premises had been entered with- 
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out a search warrant, and without am* atitlioritv of law 
whatsoever, and that, as a result ol* the Search the said 
liquor was seized and found and that therefore the same 
was inadmissible in evidence. This motion (objection) 
was overruled upon lIn* authority of Scgurolja et al. v. C. S.; 
lb Fed. (2d) abb: whereupon the defendant, through his 
counsel, also moved to strike out all the testimony of the 
Officers Carroll, Wannamaker, Mansfield and Le Foe, for 
the same reason, that is, they having fouujl the liquor in 
said premises by a search thereof which was made without 
a search warrant or authority of law and (hat, therefore, 
tin* search was illegal and that the results jof such search 
could not properly be admissible in evidoncej: and the Court 
overruled the motions of the defendant to exclude the liquor, 
ami to the overruling of which motions the (defendant then 
and there noted an exception to such ruling of the Court 
and gave notice of his intention to apply tin tin* Court of 
Appeals for a -writ of error, and thereupon the samples of 
liquor wore admitted in’evidence, and to the admission of 
which in evidence the defendant then and there excepted 
and gave notice of his intention to apply tj> the Court of 
Appeals for writ of error. The Fnited States then rested 
its case. i* 

i ft 

i t 

! v 

And thereupon the defendant, to maintain the issues on 
‘ | 

his part joined, after being first duly swornj, testified that 

he was the defendant and that his name wajis -'F lea Croce 

instead of Fnu ('race as shown by tip* information; 

21 that In* lived at premises 1bub 11 Strejel, Northwest, 

Washington, I). (and that said premises consisted 

1 j 

of five stories, the second, third and fourth stones being 

used for rooming bouse purposes and in onj“ of which In* 

lives, and that the main fioor consisted of dining rooms and 

that the basement consisted of three rooms, gnd that there 

is a separate entrance to tin* main Moor and toithe basement : 

1 | 

the out ranee from tin* street to the basement loads into a 

main room which is used by him as a dialing room for 

patrons of his business, and that immediately adjacent 

thereto there is a small room in which there!is a stairwav 

loading from the basement to tin* main floor: above, which 

is kept open, hut not for the public; that the lptehen is used 

solely by the defendant and his help for the preparation of 
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that in tin* small room there was a stair-wav leading from 
the basement to the second floor, which was not very 
19 wide, and that defendant came down said steps from 
the dining room above while the witness was stand- 
in ir in the kitchen door: that when witness entered the 
kitchen there were two people there, a man and a woman, 
that tin* woman was apparently cooking. 

()n cross-examination witness testified that he and the 
other officers did not “o to the premises as patrons or for 
the purpose of having a meal, but went there for the pur- 
post* of ascertaining whether the National Prohibition Act 
was beinir violated. 


Thereupon, to maintain the issues joined on its part, the 
I’nited States called Officers A. D. Mansfield and W. C. 
Wannamaker, whose testimony was merely cumulative and 
corroborated the testimony uivrn by Officers Carroll and 
L<* For. and Officer Mansfield also identified the liquor as 
beiim (iovernmenti Fxhibits Xo. 1 and 2 he had received 
from Oflicor Le Foe and wliirh was taken from said premises 
on said day and that witness turned the same over to the 
Treasure Department to be analvzed. 


And tlien*u]>on to further maintain the issues on its part 
joined, the I'nitedi States called as a witness in its behalf 
Albert A. Speare.i who, briim* first duly sworn, testified 
that hr was a chemist of tin* Treasury Department, and 
that he had bren so rmployrd for tile past twelve years, 
and hr identified <Jinvemment Fxhibits Xo. 1 and 2 and tes¬ 
tified they w»*rr received from Officer Mansfield, lie fur¬ 
ther te>tifie<l that he broke the seals of (Iovernment Exhibits 
Xo. 1 and 2. and analyzed their contents and found that 

(iovernment Exhibit Xo. 1 was colored corn whiskev con- 

* 

tainim: 42..V; alcohol by volume, and that (Iovernment Ex¬ 
hibit Xo. 2 was winr containing 9.2'T alcohol bv volume 
•and that both of the Exhibits were fit for use as a bev¬ 


erage. 


20 


The Failed States then offered in evidence the 
samples, to-wit. one pint of corn whiskey and one pint 
of wine, and t hereupon \ ho defendant objected to t heir intro¬ 
duction in evidence for the reason that it was disclosed 
by evidence that the said premises had been entered with- 
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out a search warrant, and without anv authority of law 
whatsoever, and that, as a result of the search the said 
liquor was seized and found and that therefore the same 
was inadmissible in evidence. This motijon (objection) 
was overruled upon t he authority of Seyurola et al. v. U. S.; 
If) Fed. (*_M) : whereupon the defendant, through his 

counsel, also moved to strike out all the testimony of the 
Officers Carroll. Wannamaker, Mansfield aijid Le Foe, for 
the same reason, that is, they bavins* 1 found the liquor in 
said ])remises by a search thereof which wa^ made without 

j 

a search warrant or authority of law and that, therefore, 
the search was illegal and that the results |of such search 
could not properly be admissible in evidencel and the Court 
overruled the motions of the defendant to exellude the liquor, 
md to the overruling 1 of which motions tin* defendant then 
uid liicre noted an exception to such ruling of the Court 
md yave notice of his intention to apply tj) the Court of 
\ppea!s for a writ of error, and thereupon jibe samples of 
liquor were admitted in’evidence, and to thj.* admission of 
which in evidence the defendant then and there excepted 
and yave notice of his intention to apply t<[) the Court of 


Appeals for writ of error. The Failed Stat 
its case. 


cs thou rested 


And thereupon the defendant, to maintain the issues on 

his part joined, after briny first duly sworn, testified that 

he was the defendant and that his name was Fnea Croce 

instead of Fna (’race as shown by the information: 

21 that he lived ai premises Kind !1 Strejet, Northwest, 

Washington, I). (and that sai< 1 prenjiisos consisted 

of five Movies, the second, third and fourth! stories being 

used for roomliiy liouse purposes and in onp of w!ii<*h he 

lives. and t!mt the main floor consisted of dining rooms and 

that the basement consisted of three rooms, ;juid that there 

is a separate entrance to the main floor and tojthe hasement: 

the entrance from the street to tin* basemenit leads into a 

main room which is used by him as a dinjing room for 

patrons of his business, and that immediately adjacent 

1hereto there is a small room in which there!is a stairwav 
• • ] * 
leading from the basement to the main floorj above, which 

is kept open, hut not for the public: that the kjitehen is used 

solely by the defendant and his help for the preparation of 
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foods to lx* served in llie dining* rooms and for the prepa¬ 
ration of food for the defendant's use; that lie has never 
been convicted of any offense against the Prohibition laws 
and that he lias never been convicted of anv offense against 
the United States; that there was no liquor visible from 
the small room or the dining room in the basement. 

< hi cross-examination witness testified that the liquor, 
before bring taken and seized by the officers, was located 
in a wooden box, which box was covered up and that the box 
was under a shelf and against tin* wall in the kitchen and 
that its contents or the liquor itself, could not be seen with¬ 
out taking off the cover of the box. \\ it ness was then asked 
the question to whom the liquor belonged, and, to which 
question the defendant objected, for the reason that it was 
not proper cross examination and that no testimony hear¬ 
ing on that matter had been asked the witness in his 
22 examination in child’, but the objection was overruled 
and defendant was allowed an exception to such rul¬ 
ing. Witness then answered that the liquor belonged to 
him and that the testimony of one of the officers in which 
he stated that the wine belonged to his wife was not true 
and witness stated that he did not have a wife. The de¬ 
fendant then rested its case and made a motion for a di¬ 
rected verdict of not guilty on the ground that there was no 
intoxicating liquor obtained or introduced in evidence 
whb-h was acquired by any iawful authority and that the 
only evidence introduced was that which was seized without 
a search warrant, and also renewed his motion to strike 
out the testimony of the ofiicers and the sample of the 
liquor seized for the grounds argued when the orginal mo¬ 
tions were made, but the Uourt overruled all of said mo¬ 
tions and allowed the defendant an exception, and defend¬ 
ant gave notice of his intention to apply to the Court of 
Appeals to review the said rulings. 

After the Court instructed the jury, the jury retired 
and brought in a verdict of guilty. 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relations 
of the parties thereto, and all the proceedings in the trial 
of said issues, and that each and all of the exceptions so 
stated in the foregoing statement of evidence were duly 
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noted and allowed by the Court and entered! upon its min¬ 
utes at the time the same were severally noted and taken, 
and the defendant then and there prajyed the Court 
*23 to sign this bill of exceptions, and tljie same is ac¬ 
cordingly done and made a part of!the record in 
this case, nor for then, this 24" day of February, 1930, the 
plaintiff and defendant being in Court bv Counsel. 
(Signed) JOHN P. McMAHOX, 

Judge. 

The interlineations on page three of this IBill of Excep¬ 
tions, were made prior to the signing of the Bill and with 
the Consent of Counsel for the Defendant dnd the United 
States. | 

(Signed) JOHN P. McMALIGN, 

Judge. 

Approved 


Asst. United States Attorueg. 
'Indorsed:] Copy. C. S. Xo. 32 


24 [Endorsed:] Copy. C. S. Xo. 327,199. United 
States vs. Enea (’race. Bill of exceptions. Sub¬ 
mitted Xov. 30, 1929. Feby 24-1930 Bill of Exceptions 
settled, signed, sealed & filed. Law Officios George P. 
Lemm, Edmonds Building, 917 loth St. X. \VL, Washington, 
D. C. Main 83S1. 
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In the Police Court of the District 


of Columbia. 


U. S. Xo. 327,199 

United States 
vs. 

Ena Crace. 

j 

! 

A ss ign m eat s of Eno r. 

Xow comes the defendant and tiles the following assign¬ 
ments of error on the appeal to the Court jof Appeals in 
this cause: 

1. The Court erred in overruling defendant’s motion to 

■ i 

suppress for use as evidence the sample bottle of wine and 
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whiskcv offered in evidence hv the Ignited States and in 
• * 

overruling defeiuhpit 's motion to strike out all tin* testi¬ 
mony of the Officers participating in said search and seizure 
for the reason that, the said search and seizure were made 
without a search warrant or lawful authority. 

2. The Court erred in allowing tin* introduction in evi¬ 
dence, over defendant‘s objection, of the sample bottle of 
wine and whiskey offered by the I’nited States and in over¬ 
ruling defendant *s motion to strike out the testimony of the 
officers with reference to said search and seizure. 

.*». I'lie Court erred in holding that said search and the 
seizure were lawful and lethal, although it was made without 
a searcli warrant. 

4. The Court erred in holding that, as a matter of law, 
a search warrant was not required to enter the premises, and 
(‘specially the kitchen therein, for tin* purpose of searching 
for liquor, and in holding t hat, as a matter of law, the liquor 
found and seized by said enter and search could be intro¬ 
duced in evidence over defendant's objection. 

f>. The Court erred in overruling tin* motion filed by the 
defendant to suppress for tin* use as evidence the intoxicat¬ 
ing liquor seized in said premises on September 7, 19*29. 

(>. The Court erred in overruling defendant's motion for 
a directed verdict of not guiltv. 

GEORGE l\ LEMM, 
Attaint'// for Defendant. 

Copy received *1*1 h day of December, 19*29. 


(Signed) 


DAVID A. HART, 


Per C. A. B. 


2(> | Kndorsed: | l . S. Xo. .4*27,19}). I . S. vs. Enea 

(’race. Assignments of error. Filed Dec. ‘2S, 19*29. 
F. A. Sebring, Clerk of Police Court, D. C. George P. 
Lemm, 917 15th St. X. \V. 
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Recognizance. 


In the Police Court of the District of Columbia, the 23 Dav 


of Xov., A. D. 1929. 


The District of Columbia, The United States 


vs. 


Enea Croce. 

i 

j 

Oil Writ of Error to the Court of Appeals of;the District of 

Columbia. 


The defendant and P. E. O'Connor, surety, acknowledge 
themselves to be indebted to the United States, Distinct of 
Columbia, in the sum of Five hundred dollars!, lawful money 
of the United States, to be levied of their ainjl each of their 
goods and chattels, land and tenements, upon Condition, nev¬ 
ertheless, that whereas the said defendant was on the 23 dav 
of Xov. 1929, convicted in the Police Court <i> 1 * tin* District 

7 I 

of Columbia of Yio. Xat. Pro., and it was |thereupon ad¬ 
judged by said Court that said defendant pay] a line of Two 
hundred & fifty Dollars, and, in default to Ixj committed to 
the Work-house, to be imprisoned in Jail for the term of 
Xinetv davs; and whereas the said defendant has taken 
exceptions to the rulings of the Court upon ljiatters of law 
in said trial and having given notice in open court of his 
intention to apply for a writ of error to a jjustiee of the 
Court of Appeals of the District of Columbia!: Xow, there¬ 
fore, if said defendant shall, in the event of ;j denial of his 
application for said writ of error, within live days next after 
the expiration of ten days from the date hereof, appear in 
the Police Court and abide by and perform jts judgments 
in the premises, and in the event of the grafting of such 
writ of error he shall appear in the Court of Appeals of the 
District of Columbia and prosecute said write of error and 
abide by and perform its judgments in the premises, then 
this recognizance to be void and of no force. 

(Signed) E. CROCE. 

P. F. Oi’COXXOR. 


A. D. 19-. 
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I cert ifv that the above recognizance was acknowledged 
in open Court. the 22 day of Xov.. A. I). 1029: and that the 
sufficiency of said surety was approved by the Judires of 
said Police Court. 

Witness my hand and 1 he seal of said ( \>urt. 

(Signed) I. RoBERTSOX. 

• Dcpufff Clerk, Poller ('ourt, 

District of ('olumbia. 

28 In the Police Court of the District of Colum¬ 
bia. 22 Dav of Xov., A. I). 1929. 


P. F. O‘Connor, being dulv sworn, savs that he* is worth. 

• • 

over and above* all his debts and liabilities, the* sum of Five 
thousand dollars in unincumbered real estate, situates! in 
the District of Columbia: that a part of the* real property 
so owned bv — is described as follows: — , and is worth 

the sum of — dollars: that — owns said property in fee 
simple, free and unincumbered by deed of trust, mortgage, 
judgment, or otherwise: that — is not surety nor respon¬ 
sible on subsist in:;' bonds in tin* Police Court or tin* Supreme 
Court of the District of Columbia to exceed in the aggre¬ 
gate the value of— unincumbered real estate. 


(Signed) 
Witnesses: 


P. F. (FCOXXOK. 


Subscribed and sworn to before me this 22 day of Xov., 
A. D. 1929. 


(Signed) 


I. ROBERTSON, 
Deput/f Clerk , Police Court . 

District of Columbia. 


(Endorsed:] O. B. Xo. 227,199. Police Court. District 
of Columbia. Recognizance on writ of error to the Court of 
Appeals. D. C. District of Columbia. The United States 
vs. Enea Croce. $200. P. F. O'Connor. Suretv. Taken the 
23 day of Xov., 1929. 1 Robertson, Deputy Clerk, Police 

Court, D. C. 
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United States of America. 


The President of the l idled States to the lljonorable John 
P. McMahon, Judiio of the Police Uourt of the District 
of Uolmuhia, (Iroctins;: 

Because in the record and proceedings, as j|dso in the ren¬ 
dition of the judgment of a plea which is in t|he said Police 
Court, before yon, between United States, |Plaintiff, and 
Kna ('race, Defendant. Information Xo. J2|7,199, a mani¬ 
fest error liatli happened, to the ureat damage of the said 
defendant, as by his complaint appears. We boinix willing 
that error, if any hath been, should be duly corrected, and 
full and speedy.justice done to the parties aforesaid in this 
behalf, do command yon, if judgment be* therein u'iven, that 
tlien, under vour seal, distinctly and onenlv] von send the 
record and proceeding aforesaid. with, all tilings concern- 


lie District of 
von have the 


in.u’ the same, to the Court of Appeals of t 
Columbia, together wills this writ, so that 
same in the said Court of Appeals, at Washington, within 
Uj days from the date hereof, that the record and proceed¬ 
ings aforesaid beiii£ inspected, tin* said Coprt of Appeals 
may cause further to be done therein to correct that error, 
what of riu'ht and according to the laws and Customs of the 

j 

1 nited States should be done. 

Mitness 1 he Honorable Coor^e F. Marl in.j Chief Justice 
of the said Court of Appeals, the Pith day oil March, in the 
vear of our Lord one thousand nine hundred and Ihirtv. 

I 

[Seal Court of Appeals, District of ColuJubia.] 

| 

11FXRV W. HODOVS. 

( fni: of the C riitrf of ^ pj/rols, 

of flir District /if ('/)1 umhin. 

Allowed by 

CHARLES II. ROBB, 

Assoc}ah> ,Justice of the Court of \ 

A p pools of flic District of ('ol\twhia. 

JO j Endorsed:] Filed March 1J, 1990. |f. A. Sebrinpf, 

Clerk Police Court, D. C. 
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r. S. Xo. .127.100. 


United States 


vs. 

Kna (’race. 


Drsi(n/afi,,if of Ur cord. 


I lie < Ierk wdl please prepare transcript of reeord upoi 
appo.-il III Ibis case and the following papers arc herein 
designated t<> )m* copied .* 

1. i lie Information. 

-• 7 , "‘ :NToTiotl 1,1 Suppress, with its accompanyiii<; af- 
tida\it, and tin* answer thereto. 

, Ti "' Entry overrnlinsr the Motion to Suppress. 

•+. 1 In* Judgment. 

• >. I lie Bill o{ Kxeept ions. 

(>. The Assignments of Error 

7. This 1)( ‘situation. 

(1 KOROP] P. LEMM, 
(iKOROE P. LKMM. 

Attorney for Defendant. 


•>0 


[Endorsed:l V. S. Xo. 127.100. United States vs 
Designation of Record. George P 
Lemtu. A tty. for Deft.. 017 loth St. X. W.. Citv. Vilec 
March IS. loin. K. A. Sebriny. Clerk Police Court I) C 


• } * > 
• )# ) 


In the Police Court of the District of Columbia 


( \ITK1) STATUS of AmKIUOA. 
Disfricf nt ('o!tnnbia. ss 


I. f . A. Sebrin.ir. ( lerk ot tin* Police Court of the Pistric 
ol Columbia, do hereby certify that the foresroin-- pa-ms 
numbered from I to 21 inclusive, to be true copies of orhi 
nals m cause Xo. 12,.100 wherein the United States is plain 
tut and P.nea Trace defendant, as the same remain upon th< 
lues and records of said Court 
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In testimony whereof I hereunto subscribe! mv name and 
affix the seal of said Court, the City of Washington, in said 
District, this 20th day of March, A. D. 1930. I 

F. A. SEARING, 

Clerk Police Court , Dist, if Columbia. 


Endorsed on cover: In error to the Polkje Court. No. 
5164. Enea Crace, plaintiff in error, vs. Cnited States. 
Court of Appeals, District of Columbia. Piled Mar. 20, 
1930. Iienrv W. Hodges, Clerk. 
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Exea Crace, 
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v. 
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APPEAL FROM THE POLICE COURT OF THE 

DISTRICT OF COLUMBIA. 

Brief of the Plaintiff in Error. I 

i 


Statement of the Case. 

I 

On September 9, 1929, an information was filed in 
the Police Court charging the defendant tarith the 
unlawful possession of intoxicating liquor, to which 
charge he pleaded not guilty and in due time and 
before the trial of the case, filed a motion (f{ec., p. 6) 
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to suppress for the use as evidence the intoxicating 
liquor (which was the basis of the charge) seized by 
the prohibition agents, predicating said motion of the 
ground that said agents entered and searched the 
premises without a search warrant, without any lawful 
authority and under the circumstances set forth in an 
affidavit which was annexed to said motion, to wit: 
That said prohibition agents, four in number, entered 
said premises, two of them proceeding to the main 
floor and two of them to the basement, and that the 
two who entered and searched the basement and in 
the kitchen thereof, found a small quantity of liquor 
which this defendant had and kept for his own use 
and consumption, the kitchen being located in the rear 
of the basement of said premises, the kitchen being 
separated from the street entrance by two rooms—the 
kitchen not being a public place and the public not 
being admitted into, but being used onlv bv defendant 
and his help in preparing food for his own consumption 
and the consumption of the patrons who frequent his 
restaurant business, and that the patrons at no time 
are served in or admitted to said kitchen. 

In overruling this motion, the Court stated that the 
kitchen was a business place and a search warrant was 
not required to search the same, and, to the overruling 
of which motion, defendant excepted. Thereafter a 
trial was had, >and the onlv evidence offered bv the 
Government to prove the charge was the liquor so 
seized as aforesaid, and to the admission of which 
in evidence this defendant objected on the ground that 
said search and seizure were illegal and made without 
authority of law, and also moved to strike out the 
testimony of the prohibition agents on the same ground, 
and the Court overruled the objection and the motion 
made by defendant to exclude the liquor and to strike 
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out the testimony of the officers, and to which rulings 
defendant excepted. A verdict of guilty wafe returned 
and, after the filing of, and hearing on, the motion for 
a new trial, judgment of the Court was pronounced 
against the defendant. 

It was Agent La Foe who discovered thej liquor in 
the kitchen, and he removed it to an adjoining room 
where it was later seen by the other agents. According 
to his own testimony, Agent La Foe did npt see the 
liquor until he entered the doorway of tike kitchen 
(Rec., p. 13), where he was standing when jdefendant 
came down the steps (Rec., p. 14). The correctness 
of this statement as to where the agent was standing 
when he first saw the liquor is also admitted tjy Govern¬ 
ment counsel (see pp. 1-2 of answer to petition for 
writ of error, from which the following ijs quoted: 
“* * * since the testimony adduced at the hearing 

clearly shows the officers saw the liquors while standing 
in the doorway of the kitchen * * # ”). The agents 

testified they did not have a search warrant; | that they 
did not enter as patrons or for the purpose |of having 
a meal, but went there, four in number, for thp purpose 
of ascertaining whether the National Prohibition Act 
was being violated—although there is no itestimony 
that, before entering, they had probable cause to believe 
that it was being violated; not even any testimony 
that they entered because they had a suspicion that 
the Prohibition Act was being violated. Foij the pur¬ 
pose of this appeal, Agent Le Foe’s testimony, so far 
as stating the Government’s case is concerned, is the 
only essential testimony, and it may be found| on pages 
12, 13, 14 of the record. The other testimony, with 
the exception of the chemist’s, is merely cxpnulative, 
the liquor having been seized and removed before 
the other agents saw it. 


i 
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Specification of Errors. 


1. Tlie Court erred in overruling defendant's motion 
to suppress for use as evidence the sample bottle of 
wine and whiskey offered in evidence by the United 
States and in overruling defendant’s motion to strike 
out all testimony of the officers participating in said 
search and seizure for the reason that the said search 
and seizure were made without a search warrant or 
lawful authoritv. 


2. The Court erred in allowing the introduction in 

evidence, over defendant's objection, of the sample 

bottle of wine and whiskev offered bv the United States 

•> * 

and in overruling defendant’s motion to strike out the 

testimonv of the officers with reference to said search 
* 

and seizure. 


3. The Court erred in holding that said search and 
the seizure were lawful and legal, although it was made 
without a search warrant. 

4. The Court erred in holding that, as a matter of 
law, a search was not required to enter the premises, 
and especially the kitchen therein, for the purpose of 
searching for liquor, and in holding (that, as a matter 
of law, the liquor found and seized by said entry and 
search could be introduced in evidence over defendant’s 
objection. 

5. The Court erred in overruling the motion filed by 
the defendant to suppress for the use as evidence the 
intoxicating liquor seized in said premises on Septem¬ 
ber 7, 1929. 

6. The Court erred in overruling defendant’s motion 
for a directed verdict of not guilty. 
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I 

! 

| 

j 

j 
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Argument. 

i 

In view of the fact that the assignment^ of error, 
although variously worded, raise the single question 
of law of the legality of the search and seizure made 
by the prohibition agents in the kitchen of defendant’s 
restaurant and upon the legality of which] the judg¬ 
ment depends, this brief will treat the assignments as 
raising this broad general question of law. ' 

l 

i 

Jt is important to note that, although tfye Govern- 
mentis testimonv shows (that the main floor was used 

* i 

as a dining room for defendant’s restaurant business 
and the front room of the basement for sipiilar pur¬ 
pose, no evidence of intoxicating liquor was found 
and none was seen until one of the agents! (La Foe) 
entered the doorway of the kitchen (p. 13). This 
witness then, already having entered the kitchen door, 
took the liquor from the kitchen and placed it in a 
small room separating the dining room in the basement 
from the kitchen, where it was later seen by the other 
prohibition agents. After it had been so Seized and 
removed and displayed by the agents in the! adjoining 
room so anyone entering the dining room could see 
it, it was then that the agents claimed a man came 
in and wanted to buy a high ball; however, merely 
wanting to buy a high ball is no evidence that it will 
be sold or ever has been sold, but the seeing of the 
displayed liquor may have caused the request to pur¬ 
chase. However, be that as it may, if this request to 
buy had taken place before instead of after the search 
and seizure, and assuming that the agent’s open dis¬ 
play of the liquor was noit the invitation to buy, the 
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Government might claim some justification for a search, 
provided, of course, the original entry by the pro¬ 
hibition agents had been lawful, for it is well estab¬ 
lished that what is disclosed after an unlawful entry 
and search will not justify a previous unlawful search 
or entry (l\ S. r. Casino, 286 F. 976, and Angello v. 
U. S 269 T\ S. 20). 


In considering the legality of the search, we should 
not be confused with that part of Section 25 of Title 
2 of the National Prohibition Act (Code, p. 477), which 
states that ‘‘no search warrant shall issue to search 
any private dwelling occupied as such unless it is 
being used for the unlawful sale of intoxicating liquor," 
as that part of Section 25 merely enlarges the require¬ 
ments for the issuance of a search warrant to search 
a private dwelling; and the National Prohibition Act 
does not, in other respects, change the law or dispense 
with the necessity of obtaining search warrants, and 
Section 25 thereof particularly provides: 


“A search warrant may issue as provided in 
Title XI of public law number 24 of the Sixty- 
fifth Congress, approved June 15, 1917/' 


and the applicable provisions of Title XI referred to 
above (which is commonly known as the Espionage 
Act—10 Stats, at L. 228) provide: 

“Sec. 3. A search warrant cannot be issued 
but upon probable cause, supported by affidavit, 
miming or describing the person and particu¬ 
larly describing the property and the place to 
be searched." (Note. This section follows closely 
the language of the 4th amendment to the Fed¬ 
eral Constitution.) 

“Sec. 4. The judge or commissioner must be¬ 
fore issuing the warrant, examine on oath the 



complainant and any witness lie may produce, 
and require their affidavits or take jtheir depo¬ 
sitions in writing and cause them to be sub¬ 
scribed by the parties making them.”j 

4 ‘Sec. 5. The affidavits or depositions must set 
forth the facts tending to establish pie grounds 
of the application or probable cause for believ¬ 
ing that they exist.” (Italics ours.) ! 

“Sec. 6. If the judge or commjissioner is 
thereupon satisfied of the existence of pie grounds 
of the application or that there i'p probable 
cause to believe their existence, he must issue 
a search warrant, * * * stating pie particu¬ 

lar grounds or probable cause for its issue and 
the names of the persons whose affidavits have 
been taken in support thereof, * * j 

The following cases are in point and ard authority 
for the proposition that a place of busines^, including 
a restaurant, hotel, or other business place, jare within 
the protection of the Fourth Amendment tq the Con¬ 
stitution and that searches made therein without search 

i 

warrant are illegal; but the cases go furtheg and hold 
that, even though such places be entered under author¬ 
ity of a search warrant, the search warrant must be 
based upon probable cause, etc., and the! affidavits 
upon authority of which the search warrants are 
issued must conform in every respect to the law: 

United States vs. Ray-Schultz, 275 Fed. 1004. 
United States vs. Donnelg, et al. (Atlantic Food 
Products, etc.), 288 Fed. 982. 

Salat a vs. United States (C. C. A. 6 Circuit), 286 
Fed. 125. 

United States vs. Mounday, 208 Fed. |L87. 

Flagg vs. United States (C. C. A.), 233 Fed. 481. 
(This case was approved and quoted from 
by the Supreme Court of the United States in 
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the Silverthrone Lumber Co. case—251 U. S. 
385.) 

Fitter vs. United States, 258 Fed. 567. 

Gouled vs. United States, 255 U. S. 298, 65 L. 

ed. 647, 41 Sup. Ot. 261. 

United States <'s. Slnsser, 270 Fed. 818. 

United States vs. Franzione, 52 App. D. C. 309. 
Giles vs. United States (C. C. A. 1st Circuit), 
284 Fed. 209—(cited with approval in 55 App. 
]) C. 84). 

United States vs. Rykoicski, 267 Fed. S70 (cited 
with approval in 55 App. I). C. S4). 

Feeder vs. United States, 252 Fed. 417 (cited 
with approval in 55 App. D. C. 84). 

Devlin vs. McAdoo, 96 X. Y. S. 425. 

People vs. Halvekez, 215 Mich. 136, 183 X. AY. 

7V> 


People vs. Marqoles, 220 Mich. 431, 190 X. W 
306. 

Silverthrone Lumber Co. vs. United States, 
251 U. S. 538, 64 L. ed. 319, 40 Sup. Ct. 182, 
24 A. L. R. 1426. 


Amos vs. United States, 255 U. S. 313, 65 L. ed. 
654, 41 Sup. Ct. 266. 

United States vs. Abrams, 230 Fed. 313. 

Carroll vs. United States , 267 U. S. 132, 69 L. 
ed. 543. 


In re: Lobosco, 11 F. (2d) S93. 

Laicson vs. United States, 9 F. (2d) 746. 
Brock vs. United States (C. C. A. 1926), 12 F. 
(2d) 370. 

Johnson , vs. United States (C. C. A. 1926), 12 
F. (2d) 374. 

United States vs. Me Hie, 194 Fed. S94. 

Berry vs. United States, 275 Fed. 6S0. 


A verv interesting discussion of the law of search 
and seizure is found in the case of Schencks vs. United 
States, 55 App. D. C. 85, and in the opinion of which 
this Court took occasion to cite a number of the above 


cases. 
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In the case of United States vs. Ray-Schidts, 275 
Fed. 1004, a search was made of a hotel under author¬ 
ity of a previously issued search warrant directing the 
search to be made. Intoxicating liquor were taken 
under the authority of the search warrant gild the de¬ 
fendants made motion for the return thereof claiming 
that the search warrant was not issued uptin probable 
cause, etc., and the Court held that, in the light of the 
Fourth Amendment and the National Prohibition Act, 
the affidavit supporting the search warrant was in¬ 
sufficient, and directed the return of the intoxicating 
liquor seized under its authority; although the al¬ 
legations of the affidavit were that deponeiit believed, 
and had good reasons to believe, that the premises 
were lxung used for the unlawful sale and possession 
of intoxicating liquor in violation of tli 0 National 
Prohibition Act—a much stronger case than the case 
at bar, where the facts show that the Prohibition 
agents entered on a “fishing” expedition arid no testi¬ 
mony whatever that they even suspected ang violation 
of law. Yet, in the above case, the Court held, not 
only that a search warrant was required ito Search this 
hotel, but that the search warrant could not be issued 
but upon probable cause and held that the riiere belief 
expressed in the affidavit upon which the search war¬ 
rant was issued was not sufficient. 

i 

Again, in the case of U. S. vs. Donelly, et al. (Atlan¬ 
tic Food Products, et al.), 288 Fed. 982, a petition to 
quash search warrants and for return of property was 
filed. Again a search warrant was employed to search 
premises which were the places of business of the peti¬ 
tioners, and the Court held that, tested under the Fourth 
Amendment and the Espionage Act, the affidavit did not 
sufficiently show the existence of probable Icause and 


j 

i 
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quashed the search warrant and directed the return 
of the property seized. 

In the case of Salat a vs. U. S. (C. C. A. 6 Circuit), 

286 Fed. 125, under authority of a search warrant 

* 

the Federal Prohibition agent entered and searched 
the place of business and residence of defendant on the 
ground that there had been reported to him that 
liquor was being dispensed with in said places of 
business. At the trial of the case defendant objected 
to the admission in evidence of any liquor found and 
seized by the searching officers upon authority of the 
search warrant, which motion was overruled, and which 
ruling was declared error by the Circuit Court of 
Appeals and the cause was remanded. 

In Giles rs. U. S. (284 Fed. 20S), the Circuit Court 
of Appeals of the first Circuit held that a search 
made of defendant's drug store under a search war¬ 
rant, based upon an insufficient affidavit, was illegal, 
and, in a very; exhaustive opinion, reversed the con¬ 
viction. In United- States vs. Rykosky, 267 Fed. 870, 

the Court said, 4 ‘ There was no authority whatever 

* 

for searching his (the defendant's) barber shop.” 

In Mounday case (supra), the office of defendant 
was searched; in the Fitter case, place of business 
(his store) was searched; in the Flagg case (supra) 
defendant's place of business was searched; and in 
the Gouled and Silrcrth rone Lumber Co. cases (supra) 
the offices of the defendants were searched without 
a warrant (the latter two cases decided by the Supreme 
Court of the United States), and in the case of United 
States vs. Abrams (supra), the place of business of 
the defendant was searched. 

It will be seen that the above were searches made 
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j 
i 

I 

in places of business, hotels, restaurants, bather shops, 
offices, etc., and all of them were held illegal. 

i 

In the Michigan case of People vs. Ualvekz (supra), 
police officers entered a restaurant without a Search war¬ 
rant and in the case of People vs. Margoles (supra), 

thev entered a hotel without a search warrant and in 
* 

both cases the searches were held illegal. 

| 

In the case of United States vs. Slusser\ (270 Fed. 

i y 

S19), the Court said in its opinion: | 

i 

“The right of the people to be; secure in 
their houses and effects against unreasonable 
searches and seizures is not limited t|o dwelling 
houses, but extends to a garage us^d as this 
was, personally and for hire. If the pule be not 
so, then not only a garage, but every warehouse, 
shop, store, and office, and even a sqi'e deposit 
vault, might be ransacked for liquor |by officers 
upon suspicion. Such is not the law. j The right 
to be protected against unlawful search and 
seizure extends even to a corporation ( Silver- 
throne Lumber Co. vs. United States, ,251 U. S. 
385, 40 Sup. Ct. 182, 64 L. ed. 319). And a cor¬ 
poration cannot be said to occupy & dwelling 
house.’’ * * * I 

In the case of Gouled vs. United States (snpra), the 
Supreme Court, in its opinion, reduced the propositions 
of law under the heading of two questions^ the first 
of which was: 

“Is the secret taking, without force,! from the 
house or office of one suspected of jcrime, of 
a paper belonging to him, of evidential value 
only, by a representative of any branch or sub¬ 
division of the government of the United States, 
a violation of the 4th Amendment V\ * * * 

And the Supreme Court, after discussing the mat¬ 
ter in its opinion stated: 


! 
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‘‘Without discussing them, we cannot doubt 
that such decisions as there are in conflict with 
this conclusion are unsound, and that, whether 
entrance to the home or office of a person sus¬ 
pected of crime be obtained by a representa¬ 
tive of any branch or subdivision of the govern¬ 
ment of the United States by stealth, or through 
social acquaintance, or in the guise of a busi¬ 
ness call, and whether the owner be present 
or not when lie enters, any search and seizure 
subsequently and secretly made in his absence 
falls within the scope of the prohibition of the 
4th amendment, and therefore the answer to 
the firsti question must l>e in the affirma¬ 
tive.- * * * 


Recurring again to the Flagg case (supra) where the 
search was made of defendant's place of business, the 
Supreme Court of the United States, in its decision 
in the Silverthrone Lumber Co. case (supra) took 
occasion to approve of the rule in the Flagg case, 
when it used this language in its opinion: 


“Whether some of those decisions have gone 
too far, or have given wrong reasons, it is 
unnecessary to inquire: the principal applicable 
to the present cases seems to us plain. It is 
stated satisfactorilv in Flagg vs. United States, 
147 C. C. A. 367, 233 Fed. 481.” 


In the case of United States vs. Franzione, 52 App. 
D. C. 309, this Court, on page 309 of its opinion, 
said: 


“In no case is a prohibition officer or agent 
justified in seizing intoxicating liquor or other 
property without a search warrant, except as 
provided in Section 26, which makes it his duty 
to seize i all intoxicating liquors found being 
transported contrary to law in any wagon, buggy, 
automobile, water or air craft, or other vehicle. 
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Upon seizure in either ease, however, -the act 
contemplates a remedy by orderly probess of law 
for the disposition of the intoxicating liquor 
seized. ’ ’ 

i 

It may be here noted that the local authorities con¬ 
sidered search warrants necessary to searcli a restau- 

* 

rant or a near beer saloon. In the case of Maynard vs. 
U. S., 57 App. D. C. 314, a search warrant was procured 
to enter and search for liquor in a restaurant, al¬ 
though the officer already was armed with a bench 
warrant for the arrest of the defendant; and in the 
case of Jacobs vs. U. S., 58 App. 1). C. 62, a search war¬ 
rant was procured to search a near beer saloon. The 
Supreme Court of the United States in t|ie case of 
1) umbra vs. U. S., 268 U. S. 435, upheld a search made 
of a winery under a search warrant and, in jconstruing 
the affidavit upon which it was based, held that, if 
probable cause was shown, a warrant authorizing such 
search and seizure might be duly and lawfully issued. 

The decisions, therefore, disclose that: 

1. Search warrants are necessary to search places 

of business, offices, barber shops, garages lei for hire, 
restaurants, and even hotels. j 

2. The authorities have recognized this requirement 

of law by previously obtaining search warrants to make 
such searches. j 

i 

3. That the Courts, in deciding on the lbgality of 
a search of such places, not only held tliat search 
warrants are required, but held illegal an^ searches 
made on defective search warrants or warrants pro¬ 
cured on affidavits which do not conform to j the strict 
requirements of law, or failed to show probable cause 
for their issuance. 


i 

i 

I 

i 



It mav be also interesting to note that in the de- 
cisions above cited where the searches have been 
declared illegal the officers had what tliev thought to 
be sufficient evidence that crimes were being committed 
in the premises before obtaining the search warrant; 
yet, in the case at bar, the officers, before entering 
and searching the premises, had no evidence or in¬ 
formation that intoxicating liquors were being sold in 
said premises or that it was being used for the viola¬ 
tion of the National Prohibition Act, or that any crime 
was being committed therein, and the evidence does 
not even disclose any suspicion on their part. 

We will now devote a few pages to the Government's 
contention and cases cited on page 9 of its brief 
which was filed in opposition to allowance of the writ 
of error, wherein the Government contended that the 
officers have a right to arrest for offenses committed 
in their presence and their general right as members 
of the public to be in premises open to the public. 
The general result of these cases seems to be that 
a search warrant was required unless the officers could 
before entering, by their senses, determine that a 
crime was being committed, and that, after seeing a 
crime being committed in their presence, they could 
then enter. While a number of these cases are not in 
point, the majority support our contention, and we 
will discuss them one bv one. 

Furthermore, the law is that the search and seizure 
must be incidental to an arrest, and not be the ex¬ 
ploratory basis upon which to predicate a possible 
arrest. If, in the case at bar, the agents had lawfully 
entered the premises for the purpose of making an 
arrest and made the arrest and then searched, it might 
be contended that the search was incidental to the 
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arrest. But such are not the facts. How can it be said 
that the search was incidental to the arresjt when no 
grounds for an arrest existed until after th|e unlawful 
search ? 

Two of the cases cited by the Government (Vachina 
vs. U. S., 283 F. 35, and Backenberg vs. U. \S., 283 F. 
37), were decided by the same Court anj decisions 
lianded down the same day by the same Judge. In 
both cases 'there existed not only a suspicion on the 
part of the agents that the premises were being used 
for the unlawful sale of intoxicating liquorl but they 
obtained search warrants on 'the strength oj* their af¬ 
fidavits to this effect, and upon authority of these 
search warrants, entered the premises. Ajs a basis 
for its opinions (which are not instructive),jthe Court 
cited one of its prior decisions ( Katliriner i\s. United 
States , 27G F. 809), in which latter case this question 
of the unlawfulness of the search and seizuiie was not 
raised, and the holding on this point, therefore, being 
an obiter dictum. 

I 

Taking up the case of Samson vs. U. S. |(C. C. A. 
R. I. 1928), 26 F. (2d) 769. In this case, the agents 
did not enter the premises until after they saw, from 
outside the premises, a violation being Committed 
therein. They, then, of course, had a ground and 
duty to enter. But, in the case at bar, they did not 
even have a suspicion that the proprietor ^possessed 
a small quantity of liquor in the kitchen, and which 
the Government brought out he kept for his own use 
and consumption. 

In the next case of U. S. vs. Stafford (D r C.), 296 
F. 702, this is an automobile case and the agents had 
probable cause to believe that a crime was being com- 
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in it ted. Here it might be well to note the distinction 
between this case and the case at bar as given in 
the language of the Supreme Court of the United 
States in the Carroll case (2(37 U. S. 132): 


44 We have made a somewhat extended refer¬ 
ence to these statutes to show that the guaranty 
of freedom from unreasonable searches and seiz¬ 
ures bv the 4th Amendment has been construed, 
practically since the beginning of the govern¬ 
ment, asj recognizing a necessary difference be¬ 
tween a! search of a store, dwelling house, or 
other structure in respect of which a proper 
official warrant readilv mav be obtained, and a 
search of a ship, motorboat, wagon, or automo¬ 
bile for contraband goods, where it is not prac¬ 
ticable to secure a warrant because the vehicle 
can be quickly moved out of the locality or 
jurisdiction in which the warrant must be 


sought. 


The next case cited by Government is Garske vs . 

U. S., 1 F. (2d) G20, G. G. A. Minn. 1924: In this case 

a search warrant was obtained and entrv of the de- 

* 

fend ant's place of business made thereunder, and while 
the officers were executing the search warrant, de¬ 
fendant appeared in their presence carrying intoxicat¬ 
ing liquor and was arrested. Of course, the transporta¬ 
tion of liquor being in their presence—they having 
gained lawful entry under authority of the previously 
issued search warrant—no question can arise, and we 
quote from the decision of the Court (page 625): 


“* * * The evidence here shows the exist¬ 
ence of a place where evidently the illegal keep¬ 
ing of liquor was so notorious that a search 
warrant had been issued to search it, and it 
was being searched when plaintiff in error ap¬ 
proached on the scene. ” * * * 
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In Metier vs. U. 8., 9 F. (2d) 3S2, C. C. A| 9th, 1926, 
which was next cited bv the Government, the officers 
had a search warrant, but also, before entering the 
provisos, could see from the outside a violation of law 
being committed therein. 

I 

In the next case, U. S. vs. Bogd (D. C. Wash. 1924), 
1 F. (2d) 1019, a federal narcotic agent detected the 
odor of opium from outside the premises. 


The next case of Dowling vs. Collins (C. |C. A. Ky. 
1926), 10 F. (2d) 62, is a civil case and ijo reasons 
given in the decision. 


The next case of Walters vs. U. S. (C. p. A. Cal. 
1925), 6 F. (2d), 224 cited by Government, discloses that 
the question of illegality of search and seizure was 
not raised either by motion or at the trial and no 
objection or exception made or taken when liquor 
was introduced in evidence. Therefore, any !statement 
in opinion would be obiter dictum. Quoting from page 
224 of the decision: 


“As the testimonv of this discovers! and how 

* * i 

it was made was given without objection and 
exception, the admission of the bottle of the 
discovered brandy could not have prejudiced the 
rights of the defendants.’’ 

The next case of Kathriner vs. V. S. (C. C. A. Cal. 


1921), 276 Fed. 808, is not authoritative foi) the rea¬ 
son that the statement of the court is obiter dictum — 


the question of the illegality of the search nbt having 
been raised in the case. 


In the case of McBride vs. U. S., 284 F. 416j C. C. A. 
Ala. 1922; we quote from page 419 of the decision: 

I 

“Where an officer is apprised by ahy of his 
senses that a crime is being committed, it is 




IS 


being committed in his presence, so as to justify 
an arrest without warrant/’ 

In this case, the officers “entered the premises after 
smelling fumes of whiskey then l>eing made in violation 
of law/’ * * * page 417. (Italics ours.) And again 
from page 419: 

“The; entry on these premises and into the 
stable was not to search for evidence, but, upon 
ascertaining that whiskey was in process of 
manufacture thereon, to arrest those engaged in 
the commission of an offense then in prog¬ 
ress.” * * * 

And in U. S. vs. Lmdsley, 7 F. (2d) 247, C. C. A. La. 
1926, again, in this case the officers entered the prem¬ 
ises after, instead of before, discovering a violation of 
law being committed therein. Quoting from page 24S 
of the opinion: 

“Under the facts as developed on the motion 
to suppress the evidence, the Court concluded 
that a search warrant was unnecessary, as the 
evidence showed that before the government 
officers entered the property, they had ample 
knowledge through their senses of sight and 
smell, that an offense was being committed in 
their presence, and the Court considered that 
the law i justified the arrest of an offender and 
the entering of his property by the government 
officers for this purpose, as well as for the pur¬ 
pose of search, if and when a violation of the 
law was being committed in their presence, 
and the! Court considered that the law justified 
the introduction before the jury of any evidence 
discovered at the time of the arrest of the of¬ 
fender or of the entering of his property, if 
and when the officers were justified in making 
either such arrest (which in this case was not 
made, as defendant was absent), or such entry 
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j 

because of their knowledge, through their senses, 
of the commission of an offense then taking 
place in their presence/’ (Italics ouijs.) 

And on page 252: 

that the agent * * * “saw a winery in full 
operation in the basement of defendant’s resi¬ 
dence. lie said that his report stated that they 
looked through a fence hole and saw ithe winery 
in operation, and that teas why theiji entered.” 

In the Marron vs. U. S. case (Cal. 1927)* 4S S. Ct. 
74, 275, U. S. 192, a search warrant was obtained and 
used to gain entry to a saloon and, while] executing 
it, the agents saw defendant violating the law, so this 
case is not in point. However, it denounces searches 
made without search warrants in no uncertain terms. 

Taking up the next case of Brock vs. U. S\ (C. C. A. 
Ho. 192G), 12 F. (2d) 370: Not only does tips case fail 
to support the Government, but it is such an authori¬ 
tative statement of the law that appellant ; adopts it 
as part of his citation. The facts briefly jwere that 
defendant Brock had a drug store; the revenue agents 
sent in a decoy to buv whiskey and waited for the 
signal from the decov as to whether the sale had been 
made to her; she signalled and handed thenji the pint 
of liquor she said she purchased; and they entered 
the drug store; and on the table in the qrug store 
ground empty glasses which the officers saifl smelled 
'of whiskey, and around this table were seyeral peo¬ 
ple; the agents then searched and seized. They had 
no search warrant. The Circuit Court of Appeals 
through Justice Sanborn, in a very able and instruc¬ 
tive opinion, upheld the contention of defendant 
Brock (the owner of the drug store) that the search 
and seizure was unreasonable and violative of the 


i 

i 


I 
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Fourth and Fifth Amendments. In this ease, like at 

the case at bar, no arrests were made until after the 

search and seizure, so it cannot be said that the search 

was incident to the arrest. The opinion, on page 373, 

states: “They had no evidence that he had even been 

guilty of such a commission before they sent their 

decoy into the store, and no reasonable cause to believe 

after she came out and before tliev commenced their 

search and seizure he had been or was guiltv of anv 

violation of law. This search and seizure were clearlv 

•/ 

unreasonable and violative of the Fourth Amendment 
and the judgment against Mr. Brock must be re¬ 
versed." The Court then ordered the return of the 
property seized. The above certainly is a much 
stronger case than is required to support the conten¬ 
tion of this appellant. 


In the Johnson vs. U. S. (C. C. A. Mo. 1926), 12 
F. (2d) 374 case, which is next cited by the Govern¬ 
ment, the Government again, to support its conten¬ 
tion, relies on this case, although it so clearly holds 
that the search and seizure, having been made without 
a search warrant and without probable cause, was un¬ 
lawful and 'reversed the judgment of the lower Court 
and directed the return of the property and the sup¬ 
pression of its use as evidence against him. 


In the case of Dexter vs. V. S. (C. C. A. Fla. 1926), 
12 F. (2d) 777, the defendant had expressly invited 
the agents to come upon that part of the premises 
(unlike the case at bar) from where they saw the vio¬ 
lation of law being committed, and defendant then told 
them no search warrant was necessary to search and 
seize. 


The case of O'Connor vs. U. S. (D. C. N. J. 1922), 


281 F. 396, next cited is a District Court decision and 

i 

the prohibition agents had previously entered and were 
served as patrons of the defendant, and purchased 
liquor from him in his place of business (unlike the 
case at bar), and on the day of the search, were again 


in his place of business at the bar, and saw empty 
glasses smelling of whiskey. 

The last case cited, Ludwig vs. U. S. (C. jc. A. Wis. 
1924), 3 F. (2d) 231, is not authoritative, inasmuch as 
the search was under a state statute iuthorizing 
agents to enter without a search warrant!, and the 
statute made it the duty of the agents to ijnspect the 
same. The statute provided: 


“That the Commissioner or his deputy, or 
any peace officer, may inspect such licensed 
premises at any reasonable time without a search 
warrant.” 


The Government mav also contend that ; defendant 

* 

did not seasonably question the legality of the search 
and seizure. In this connection it mav be stated that 
the defendant did not wait until the trial of the case 
to question the legality thereof, but, in due! time and 
before the trial, filed and presented his (notion to 
suppress, in addition to objecting to the introduction 
of the evidence at the trial, as shown by the bill of 
exceptions. The Supreme Court of the United States 
(in the case of Amos vs. U. S., supra) held that a 
motion to suppress made after the jury was iinpanelled 
was seasonably made. On this point see also Gouled 
vs. U. S. (supra). 


Furthermore, appellant’s contention that a search 
warrant is required is supported by respondent. In 
answering appellant’s argument when applying for a 
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writ of error to this Honorable Court, Government 
counsel (on page 3 of their brief) stated: 


“Fourth: The main argument of the eoun- 
sel for the petitioner seems to be that Federal 
Prohibition Agents do not have a right to search 


a public place without a search warrant. In 
this, counsel for the defendant, is in accord with 
counsel for the petitioner, but the stand the 
Government takes is that Federal Prohibition 
Agents, as members of the public, have a right 
to be in those parts of premises open to the 
public as any other members of the public and 
if, while they are in the said premises, they 
there observe a misdemeanor committed in their 
presence, they have the right to place the party 
concerned under arrest, to seize and to use the 
liquors found therein as evidence of that crime." 


Tt will be noted that Government counsel are in 
accord with appellant's contention that a search war¬ 
rant is required in cases like the one at bar, but “that 
prohibition agents, as members of the public, have a 
right to be in those parts of premises open to the 
public as any other members of the public and if, 
while they are in the said premises, they there ob¬ 
serve a misdemeanor committed in their presence, 
they have the right to place the party concerned un¬ 
der arrest, toi seize and to use the liquors found 
therein in evidence of that crime. ” If we analvze 
their contention and apply it to the facts in the case 
at bar, we need go no further, for from it alone it 
will be conclusively shown that the search was unlaw¬ 
ful, in that 


(1st) the prohibition agents were not, when discover¬ 
ing liquor, in “those" parts of premises open to the 
public; and 



(2nd) that, while they (agents) were in those parts 
of premises open to the public, they did not see any 
liquor whatsoever—the agents went through the din¬ 
ing room on the main floor and saw nothing; they 
went through the dining room in the basemeijt and saw 
nothing; they went through the small room Separating 
the dining room from the kitchen and saw nothing; they 
saw nothing until they entered the doorway of the 
kitchen. Therefore, not seeing any liquo<rj while in 
‘‘those parts of the premises open to the public’’ (the 
dining rooms), they saw no violation of law; and, apply¬ 
ing the Government’s contention, the agents dill not have 
the right to arrest or seize unless they observed a mis¬ 
demeanor committed in their presence while they were 
“in those parts of the premises open to the public.” It 
might be well to inquire as to what parts of the prem¬ 
ises, if any, icere as open to the agents as any other 
members of the public . Applying the rule, as contended 
for by Government counsel, that the agents’ jrights of 
entry and presence are the same as those of any other 
members of the public, the answer must be idiat they 
had absolutelv no right of entrv or presence in the 
premises. This restaurant was not a public j depot, a 
public park, or a public street, where members of the 
public may enter, congregate or remain free ojf charge; 
nor was it a public governmental building, \\diere the 
public may enter to transact business; but the dining 
rooms only of this restaurant were open to jonly one 
class of the general public, and there wa^ but an 
implied invitation to enter the dining ro(j>ms—this 
right and implied invitation to enter the diniijig rooms 
of the restaurant being restricted to such mem¬ 
bers of the public who accepted the invitation to 
be served with food or other refreshments. Is it 
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reasonable to believe that members of the public, four 
in number and in company, would have the right to 
go from restaurant to restaurant—not as patrons 
under the implied invitation as extended by restaurant 
keepers, but out of curiosity, and proceed into the 
dining rooms, other rooms and into the kitchen, and 
yet not be trespassers? Certainly not; and, applying 
the Government's rule of the equality of rights of 
prohibition agents (when not armed with a search 
warrant) to members of the public in entering places 
of business, such acts would constitute a trespass. 
If such general and promiscuous entries of business 
or semi-public places were permissible, would this 
not place an unnecesary hardship and burden upon 
the keeper of a restaurant, who in many instances 
must act as general manager, market man, and part- 
time cook. If he is able to keep his closely inspected 
kitchen and dining room service so that it complies 
with the laws i governing such places, must he also 
become kitchen host at the whimsical demand of 
snooping, preying and ambitious prohibition agents 
and curiosity seekers? There is hardly enough profit 
in restaurant keeping these days to pay for the neces¬ 
sary minimum amount of help, much less that a watch¬ 
man must be engaged to take care of kitchen guests 
and see that all the kitchen properties remain safely 
where they belong, and such would be the case were 
the general public allowed to pass away time in or 
to wander aimlessly about the premises in search 
for an inventive idea, a storybook theme, souvenirs, 
or in pursuit of some other form of inspirational 
labors. 

However, we all know that a kitchen, even in our 
own homes, is no place to receive the public, as it 
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is not conductive to cleanliness nor sanitation for 
the public to appear in the kitchen in street clothes. 
A kitchen should be clean and thus it is thjat a cook 
wears a white uniform and cap, and so do liis assist¬ 
ants, waiters, etc., and every precaution | taken in 
order that the guests of the dining roon^ may be 
served with clean and wholesome food. This would 
be impossible, even with these precautions,! were the 
general public allowed to congregate there, scratch 
their heads, debate over a half pint of whiskey, the 
condition of the weather or what not. The most 
modern of kitchens now have the dishwashing depart¬ 
ment removed from the kitchen proper in order that the 
utmost of cleanliness may prevail. Because food is tran¬ 
sitory and continually being moved about, first 1 , from one 
container to another, from one table to a counter, in 
various combinations, and for long periods; of time 
left standing open, it has been found necessary to 
limit the number of kitchen assistants to those abso- 

i 

lutely necessary for service. Thus, if we rightly con¬ 
sider it, a restaurant keeper is not only entitled to 
privacy of the utmost for his kitchen, but that this 
privacy is absolutely necessary and important to the 
well-being of such of the general public whb are at 
the mercy of restaurant services for food. Further 
if the kitchen were being presided over by aj temper¬ 
amental chef, it would appear more than lively that 
after one or two visits by the general public j in num¬ 
bers of four or more, the restaurant proprietor would 
be looking for a new chef. However, we arej not yet 
ready to admit that this state of affairs dobs exist, 
and if there is any further doubt on the subject as 
to the fallacv of the Government's contention that 

* I 

the general public has the right to be present there- 
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in, we might I ask ourselves how often, if ever, we 
wandered from the dining 1 room of a restaurant to its 


kitchen. If the general public, prohibition agents, etc., 
have the right to enter, visit, or snoop about at will 
in restaurants and hotels, and especially in the kitchens 
thereof, it must be admitted that the proprietors there¬ 
of would constitute a much abused and downtrodden 


part of American business life. However, this con¬ 
dition is amply avoided by the law of implied invita¬ 
tion, allowing jthe entry only of patrons prepared to 
follow the common and simple rules of a restaurant— 
orderly demeanor and paying for all service rendered. 
If this were not the law, then every business person 
in the I'nited States having an ollice, store, restaurant, 
shop, or other place of business must yield and admit 
daily, or as often as these agents choose “to make the 
rounds/’ and thev mav visit and search vour or my 

office todav or tomorrow or at anv time, and as often 
• • * 

as thev wish, out of mere curiosity and we would not 

be allowed to sav thev mav not enter; but this is not 

• • • « 

all, were this the law thev might further humiliate 
and destroy one’s business, for one or two such entries 
before the public would be sufficient to destroy any 
man’s business of almost any nature. It might well 
be that the waiting room of one’s office would not 
satisfy their curiosity, then naturally thev would in- 
sist on searching the private office (this is not more 
unreasonable than to search the kitchen), and whether 
one became indignant or humiliated at their first call, 
they would have the further right to make a dozen 
or more such entries and searches a day. Would such 
searches be reasonable or “unreasonable—the lat¬ 
ter is what the Constitution provides against. Such 
unreasonable searches and entries were not even made 
or thought of; before the adoption of our Constitu- 



27 


i 


tion; even then, the curious agents of the King went 
to the trouble of procuring blanket or John Doe 
search warrants (writs of assistance), the necessary 
inconvenience and expenditure of effort to procure 
which naturally reducing the number of unlawful 
searches; but even then such searches were so repug¬ 
nant to all ideas of privacy and libertv and the sub* 
ject of such criticism as to cause them to be; indelibly 
stamped as destructive thereof by prohibiting them in 
the “law of the land.” Yet, today, Government coun¬ 
sel would contend that not even a semblance of a 
search warrant is required; not even a suspicion is 
required on the part of these agents that intoxicating 
liquor is being possessed in the premises. *No testi¬ 
mony in the case at bar that these agents even had a 
suspicion. Why did these agents enter tqis place 
without a search warrant? Because they w|ere on a 
“fishing expedition”; they knew the}’ could ljiot get a 
search warrant if thev tried, for they had ino facts 
whatsoever to justify the issuance of a seajrch war¬ 
rant. They had even less facts or information than 
that possessed by the King's agents when they went 
to the trouble of getting blanket search ^ t slt rants. 
Simply stated, such a contention amounts to this: “If 
the agents have no or insufficient information! at hand 
to obtain a search warrant, then a search ahd entry 
without a search warrant is legal.” Just why there 
should be such a radical departure of law in jfavor of 
prohibition agents cannot be understood. In the past, 
even in serious cases of felonies—and where I a crime 

had actuallv been committed, if the law enforcement 
* # [ 
authorities sought evidence of crime in certain build¬ 


ings or premises, a search warrant was required and 
still is required. Some such cases have been! cited in 
this brief. Even an entry of an office under the guise 
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of a business call has been pronounced illegal by the 
Supreme Court of the United States in the Gouled 
case, 255 U. S. 298, wherein the Court stated that 
the right to the full enjoyment of personal security, 
personal liberty, and private property are dependent 
upon the due observance of the 4th and 5th Amend¬ 
ments, and 

“that the guaranty of them is as important 
and as imperative as are the guaranties of the 
other fundamental rights of the individual citi¬ 
zen—the right to trial by jury, to the writ of 
habeas corpus, and to due process of law.” 

The facts at bar do not present a case where an 
officer, while having a meal, sees liquor being served 
or maintained in the premises. 

To be compelled at all times to submit one's office, 
store, building, or kitchen (if engaged in the restaurant 
business), to the whimsical entry and unmerciful and 
embarrassing search of prohibition agents is destruc¬ 
tive of the right of privacy, is destructive of business, 
is a shock to, and an outrage of, justice, and is de¬ 
structive of, and contrary to, all laws governing search 
and seizure, and, applying the mandatory rule laid 
down by the Supreme Court of the United States in 
the case of Gouled vs. U. S. (supra): 

“That these amendments should receive a 

liberal construction, so as to prevent stealthy 

encroachment upon or ‘gradual deprecation ? of 

the rights secured by them, by imperceptible 

practice of courts, or by well intentioned but 

mistakenlv overzealous executive officers,” 

* y 

there can be no question but that the search and 
seizure having been made without probable cause and 
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without a search warrant, was unreasonable and il- 

7 i 

legal. j 

J 

For the reasons set forth herein and in vibw of the 
overwhelming authorities in favor of plaintiff-in-error, 
it is respectfully submitted that the judgment and 
conviction of the Police Court of the District of 
Columbia be reversed, with instructions to discharge 
plaintiff-in-error. 

I 

i 

Respectfully submitted, S 

GEORGE P. LliMM, 

I 7 

Attorney for Plaintiff-ii}-Error. 
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In the Court of Appeals of the District 

of Columbia ! 

| 

January Term, 1930 

Special Calendar No. 5164 

Enea Crace, appellant 

V. 

United States, appellee 

! 

— 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

! 

This is an appeal from a conviction byi jury in 
the Police Court, following the overruling ht a sep¬ 
arate hearing of a motion to suppress the Evidence, 
of the appellant for the unlawful possession on 
September 7th, 1929, of intoxicating liquor jin viola¬ 
tion of the National Prohibition Act. In brief, the 
evidence in the case discloses that four members of 
the Metropolitan Police, who were also general 
prohibition agents, visited the appellant’s restau¬ 
rant, located at premises 1305 H Street, North¬ 
west, Washington, D. C., a five-story structure, the 
two lower floors of which were given ovei* to the 
restaurant business, in the daytime to ascertain 

a) 
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whether the National Prohibition Act was being 
violated. One officer walked through the restau¬ 
rant on the lower floor and into an open adjoining 
small room equipped with a table and chairs, to¬ 
gether with a stairway leading to the dining room 
above, and there through an open door saw a half¬ 
gallon jar of wine on the kitchen floor. He entered 
the kitchen, picked up the jar, and saw the necks 
of four bottles of suspected liquor in an open box, 
which liquor he determined by taste to be corn 
'whiskey. (R. 12, 13, and 14.) The liquors were 
then seized and the appellant, the proprietor of the 
premises, was charged with their unlawful pos¬ 
session. 

ARGUMENT 

AX OFFICER MAY ARREST WITHOUT A WARRANT FOR A 
MISDEMEANOR COMMITTED IN HIS PRESENCE AND SEIZE 
THE FRUITS OF SUCH CRIME WITHOUT A SEARCH 
WARRANT 

As stated by the appellant, the assignments of 
error, although variously worded, present but the 
single issue of whether the seizure of liquor in this 
case, without a search warrant, was legal. 

By way of quickly arriving at the issue, the Gov¬ 
ernment agrees with the appellant that a search 

warrant is necessarv to authorize officers to search 

* 

and tear things apart in a public place in their ef¬ 
forts to discover violations of the National Pro¬ 
hibition Act where they had no evidence prior to 
such search that liquors were illegally possessed. 
It necessarilv follows that if the search warrant 
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upon which the officers rely in those cases fbr their 

■ 

authority to search, is defective in not statipg facts 
in the supporting affidavit, or fails to indicate the 
correct address of the premises to be searched, or 
omits other statutory requirements, the search must 
necessarily fail, as was indicated in the bases of 

i 

Maude P. Schencks v. U . S 1929, 55 App. I). C. 85; 
55 W. L. R. 4; U. S. v. Ray and Schultz, 192fL, D. C. 

275 Fed. 1004; U. S. v. Donnelly et al. (Atlantic Food 
Products, etc.), D. C. 1922, 288 Fed. 982;| Scdata 

v. U. S., 1923, C. C. A., 6th, 286 Fed. 125; piles v. 
TJ. S., C. C. A., 1st, 284 Fed. 209; U. S. v. Rykowski, 
267 Fed. 870; Veeder v. U . S., 252 Fed. 417; and 
People v. Margoles, 220 Mich. 431, 190 N. W. 306, 
cited by appellant. 

The Government fails to see that the c^ses of 
Amos v. U . S., 255 U. S. 313, 65 L. Ed. 654, 4l Sup. 
Ct. 266; People v. Halveksz, 215 Mich. 1$6, 183 
FT. W. 752; and U. S. v. Slusser, 270 Fed. §18, in- 

i 

sisting on search warrants for the search of pri¬ 
vate dwellings and garages, are in point. The 
illegal taking of incriminating documents jat the 
point of a gun, as in the case of U. S. v. hlcHie, 
D. C. 1912, 194 Fed. 894; the purloining frpm his 
office of incriminating documents in the okvner’s 
absence, as in the case of Gouled v. U. S-, 25$ U. S. 
298, 65 L. Ed. 647; and Silverthorne Lumber Com¬ 
pany v. U. S., 251 U. S. 385, 64 L. Ed. 319, 4^3 Sup. 
Ct. 182, 24 A. L. R. 1426; the arrest of the (defend¬ 
ant and the search of his private office without a 
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warrant, as in Flagg v. TJ. S., C. C. A., 233 Fed. 
481, and U. S. v. Mounday, 208 Fed. 187; a raid 
without a warrant of a private dwelling for gam¬ 
bling, as in Devlin v. McAdoo, 96 N. Y. S. 425, are 
all beside the point at issue in the current case. 

In the case of U. S. v. Franzione, 52 App. D. C. 
309, the Government, under libel proceedings, 
seized certain malt, hops, bottle openers, corks, etc., 
from the defendant without a search warrant. The 
Court of Appeals overruled the failure of the trial 
judge to grant the motion to quash the libel, saying 
in part: 

The procedure thus provided by Title II, 
as aforesaid, was not pursued in the instant 
case, for no search warrant was applied for 
or issued. The Government, however, con¬ 
tends that the procedure by search warrant 
is not exclusive under the act and that a 
common law proceeding in rem by libel is 
correct and regular. 

It thus appears from that particular case that 
the Government had in the first instance unlaw- 
full v seized the articles mentioned, and was en- 
deavoring tp dispose of them by a libel proceeding. 

The case of Berry v. U. S., 275 Fed. 680, cited by 
appellant, involved a purchase of beer by prohibi¬ 
tion agents and their subsequent searching and re¬ 
moving from a box other bottles of beer. There 
was nothing to show the officers that the beer they 
had purchased had an alcoholic content in excess of 
the legal rate and necessarily therefore the officers 
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were not apprised of any offense being committed 

i 

in their presence. 

The case of Fitter v. U. S., 258 Fed. 587, |has no 
application whatever to the case at bar since that 
case involves a conspiracy to defraud the tJnited 
States for a failure to furnish complete orders for 
supplies under contract. The Government hgents, 
without warrant, had unlawfullv seized books and 

i 

papers from the defendant’s wife, but no attempt 

i 

was made at any time during the trial to use them. 
The Court declared there was no error becailse the 
seizures were not improperly used and reversed the 
case on an improper instruction concerning the 

j 

testimony of confederates and accomplices, j 
The Government’s position in this matter, as 
stated before, is that an officer, as a member of the 
general public, has a right at all times to ejnter a 
public place and if he there sees intoxicating liquor, 
counterfeit coin, narcotics, gambling equipment, or 
observes breaches of the peace or other misde¬ 
meanors, he has a right then and there to arrest the 
defendants without a warrant, and seize the 
instruments of the crime without a search warrant. 

The right of an officer to arrest for a ihisde- 
meanor committed in his presence was the rtile at 
common law and has been enacted into the! Code 
of the District of Columbia, 1930, Title 20, Munici¬ 
pality of the District of Columbia, Chapter ct, Po¬ 
lice and Fire Departments, Part 1, Metropolitan 
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Police, Section 491, entitled “Arrests without 
Warrant,” page 233, which reads as follows: 

The several members of the Police force 
shall have power and authority to immedi- 
atelv arrest without warrant and to take into 
custody any person who shall commit or 
threaten to commit in the presence of such 
member, or within his view, any breach of 
the peace or offense directly prohibited by 
Act of Congress, or by any law or ordinance 
enforce in the District of Columbia, and 
such member of the Police force shall imme¬ 
diately and without delay, upon his arrest, 
convey in person, such offender before the 
proper Court, that he may be dealt with ac¬ 
cording to law. (R. S., D. C. 397.) 

The National Prohibition Act, Title 2, Section 
25, declares: 

No search warrant shall issue to search 
any private dwelling occupied as such un¬ 
less it is being used for the unlawful sale 
of intoxicating liquor, or unless it is in part 
used for some business purpose, such as a 
store, shop, saloon, restaurant, hotel, or 
boarding house; 

and indicates therebv the fact that the law draws a 

* 

distinction between a private residence and a public 
place. 

That this is the law in effect in the District of 
Columbia is indicated by the case of Holmes v. U. S., 
1926.56 D. C. App. 183, 54 W. L. R. 258,11 Fed. 2nd 
569, in which case the defendants had been con- 



victed of second degree murder. The facts showed 
that Officer Raymond Leisinger had attempted to 
place under arrest the occupants of a car equipped 
with a smoke screen, for its failure to display a 
parking light, and that as the car drove on he 
jumped on the rear tire, from which position he 

I 

was later shot to death by the occupants of i the car 
while the said car was in motion. In that <iase the 

i 

Court had the following to say: 

On the morning in question, Leisinger was 
a member of the Metropolitan Policle force 
of the District of Columbia, organize^ under 
and by virtue of the provisions of the Act 
of Congress approved August 6th, 1361 (12 
stat. 320) and Acts amendatory thereto. He 
was then attending to the duties of his of¬ 
fice. As such, lie had all the common-law 
powers of a constable in criminal ljnatter. 
(12 Stat. 580, Sec. 5.) Section 10 of ^n Act, 
entitled “An Act to Amend an Act Ejntitled 
‘An Act to create a Metropolitan Police Dis¬ 
trict of the District of Columbia andj to es¬ 
tablish a police therefor’ approved August 
6th, 1861,” approved July 16, 186^, and 
which Act was at the time of this hohiicide 

in full force and effect within this District of 

! 

Columbia, provides: 

“Section 10. And be it further exacted 
that the several members of the Police! force 
including the Commissioners of Police!, shall 
have power and authority to immediately ar¬ 
rest without warrant and to take into custody 
any person who shall commit or threaten or 
attempt to commit, in the presence ofj such 
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member and within his view, anv breach of 
the peace or offense directly prohibited by 
Act of Congress, or bv anv ordinance of the 
city or county within which the offense is 
committed, threatened, or attempted; and 
such member of the Police force shall imme¬ 
diately and without delay upon such arrest, 
convey in person such offender before the 
nearest magistrate, that lie may be dealt with 
according to law.” 

Under the common law an arrest without 
warrant might he made hy an officer for a 
felony or for a misdemeanor committed in 
presence of the o fficer. State v. Diets, 63 P. 
870, 59 Kans. 576; Plummer v. State, 34 N. E. 
968, 135 Ind. 308; O'Connor v. State, 64 Ga. 
125, 37 Am. Rep. 58, and Roberson v. State, 
14 S.lAY. 902, 53 Ark. 516: and this doctrine 
has been almost universally applied to ar¬ 
rests by police officers for violations of mu¬ 
nicipal ordinances committed in their pres¬ 
ence. Griffin v. Flack, 11 Daly (N. Y.) 274; 
Butolph v. Blast, 5 State Lans. (N. Y.) 84; 
Miles v. Weston, 60 Ill. 361; State v. Free¬ 
man, 86 N. G. 683; White v. Kent, 11 Ohio 
State 550; City Council v. Payne, 2 Xott and 
M. C. C. (S. C.) 475; Village of Oran v. Bles, 
52 Mo. App. 509; Scircle v. Neeves , 47 Ind. 
289; Bryan v. Bates, 15 Ill. 87: Carpenter v. 
Mills, 29 How. Prac. (N. Y.) 473; Callan v. 
Wilson, 8 S. Ct. 1301,127 IT. S. 540, 32 L. Ed. 
223; Bowles v. D. C., 22 App. D. C. 321; 
United States v. Celia, 37 App. D. C. 433. 

It must therefore he conceded that the de¬ 
ceased, both hy common law and hy authority 
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of Congress cited, was authorized to arrest 
the appellant without warrant if at gny time 
he was violating any Act of Congress or any 
municipal ordinance or regulation\then in 
force in the District of Columbia . Aot only 
had he that power, but it was his dixty to so 
arrest if such offense was being committed. 

On the general proposition of the rights of an 
officer to arrest for misdemeanors committed in his 
presence, see Barth v. Heider, 6 D. C. 312; Bright v. 
Patton, 5 Md. 534; and Carroll v. Parry, 48 App. 
D. C. 453, 47 W. L. R. 262. To the same effect are 
the cases of United States v. Rembert, 1922, D. C., 
284 Fed. 966; McBride v. U. S., C. C. A. 5tjh, 1922, 
284 Fed. 416; 2 Am. Ency. of Law (2nd ed .j) 874; 2 
Ruling Case Law, page 446; 4 Blackstone’s Comm. 
299; 1 Bishop’s Criminal Procedure, Sec. 166-171, 
182-184; Byrne Fed. Criminal Procedure, Sec. 10; 
and O'Connor v. U. S., 281 Fed. 396. 

i 

The force of this common-law rule with its statu- 

! 

tory enactment has been applied in violations of 
the National Prohibition Act in the District of Co¬ 
lumbia by the case of Maynard v. U. S., 57 App. D. 
C. 314, 23 Fed. 141, 1927. In that case the 1 matter 
was before the Court on appeal from a finding of 
contempt in a padlock injunction case and a j motion 
had been made during the trial to quash the search 
warrant. The Court sustained the validity of the 
search warrant and in its decision made the jf ollow- 
ing statement: 

We find no difficulty in upholding the 
validitv of the search warrant. Indeed, 

* I ' 


j 

i 

i 
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search without warrant could be upheld in 
this case as an incident to the arrest. 

The third assignment of error relates to 
the admission of certain evidence, namely, 
the liquor found in a blind table in the 
kitchen of defendant's restaurant, and also 
certain monev that was taken from the de- 
fendant at the time of his arrest. When 
the officers went to the premises to execute 
the warrant two of the officers stood at a 
point some distance away, but in full view 
of the entrance to defendant’s place of busi¬ 
ness. The officer, Breen, who had purchased 
a pint bottle of gin from defendant earlier 
in the day, accompanied by one Livingston, 
an officer, went to the entrance of defend¬ 
ant’s place, and Breen went in and pur¬ 
chased a pint of gin from defendant, paying 
for it with two marked $1 bills. Breen then 
came out and gave the officers a signal, ex¬ 
hibited to them the bottle of gin, which he 
told them had been purchased from defend¬ 
ant and paid for with the marked bills, 
which defendant had put in his trousers 
pocket. When the officers entered the 
premises they searched the place, found 
liquor in the blind table, and arrested the de¬ 
fendant. Thev searched him, and found in 
his trousers pocket the marked bills which 
had been given the purchaser by the officers 
before he entered the place. 

It is simply the usual ordinary case of 
being caught with the goods on. It was not 
necessary for the officers to see the trans- 
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action in order to justify cm arrest. \ It was 
sufficient that the offense was committed 
within the immediate knowledge of the offi¬ 
cers, and under circumstances coming with¬ 
in their observation, to make thk arrest 

! 

lawful. In such circumstances the officer 
making the arrest is justified in searching 
the defendant's person and property for 
evidences of crime. 

When there has been a lawful arrest with¬ 
out a warrant, the officer making thb arrest 
has certain well-recognized rights anjl duties 
respecting a search of defendant’s; person 
and property, and a seizure of property in 
his possession. He may search for the “in¬ 
struments, fruits, and evidences of the 
crime” ( Sayers v. U. S., C. C. A. 2 |P. 2nd, 
146; U. S. v. Welch, D. C. 247 F. 239)|, “even 
to the extent of searching the building in 
which the crime w T as committed so far as 
controlled by the offender” ( United States 
v. Seltzer (D. C.) 5 F. 2nd, 364). j 

The appellant concedes that the law make^ a dis¬ 
tinction in the search and seizure of an automobile 
without a warrant and quotes the Supreme Court of 

the United States in the Carroll case, 267 U.IS. 132, 

! 

as follows: 


We have made a somewhat extended ref¬ 
erence to these statutes to show that the 
guaranty of freedom from unreasonable 
searches and seizures bv the Fourth Amend- 
ment has been construed, practically since 
the beginning of the Government, as recog- 
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nizing a necessary difference between a 
search of a store, dwelling house or other 
structure in respect of which a proper official 
warrant readily may be obtained, and a 
search of a ship, motor boat, wagon or auto¬ 
mobile, for contraband goods, where it is not 
practicable to secure a warrant because the 
vehicle can be quickly moved out of the lo¬ 
cality or jurisdiction in which the warrant 
must be sought. 

Nevertheless that distinction for its validity in 
law rests upon the general proposition of the right 
of an officer to arrest for offenses committed in his 
presence as pointed out by the cases of U. S. v. 
Stafford , I). C. 1923, 296 Fed. 702, and U. S. v. 
Daison, 288 Fed. 199, D. C. 1923. 

The appellant also draws a distinction between 
the officers observing from the outside of a build¬ 
ing through their sense of sight or smell an offense 
being committed in their presence within the build¬ 
ing and indicates that he concedes such a search to 

be lawful. This doctrine is advanced bv the cases 

•/ 

of U. S. v. Camarota, D. C. 1922, 270 Fed. 389; 
Dexter v. U. S., C. 0. A. 5th, 1926, 12 Fed. 2nd, 
777; U. S. v. Barkoivski, D. C. 1920, 268 Fed. 408; 
Samson v. U. S., C. C. A. 1st, 26 Fed. (2nd) 769; 
and r. S. v. Lindsley, 7 Fed. (2nd) 247, D. C. 1925. 

The appellant would also seem to concede that 
where a person is lawfully arrested for an offense, 
he mav be searched for evidences of the crime, as 
indicated in the cases of Brock v. U. S., C. C. A. 
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1926, 12 Fed. 2nd, 370; and U. S. v. Seltzer j 5 Fed. 
2nd, 364. j 

The appellant’s contention, however, is t^kat the 
officers were not legitimately in that portion of the 
premises which the appellant devoted to restaurant 
purposes and for his authority has cited, j among 
other cases, the case of In re Lobasco, 11 Fid. 2nd, 
893, D. C. 1926, where some prohibition agents in¬ 
specting liquor permits entered a drug store and 
examined the permits mentioned. While tjhe pro¬ 
prietor and the other officers were in an entirely 
different part of the building, one of the'officers 
went into the compounding room of the drug store, 

i" 

which was separated from the drug store | proper 
by a door which bore the sign “Private,” and, after 


searching and ransacking the place, discovered 
some liquor. The Court properly found him to be 
a trespasser and the search which he had made to 
be unlawful, but the Court drew this distinction, 
which sets out the Government’s position; in the 
present case: 


The question, then, is whether the search 
by Hays within the inclosure marked “Pri¬ 
vate,” and the seizure of what he found upon 
the search, was an unreasonable j search 
and seizure. It has not been tile dis¬ 
position of the Courts to extend thte right 
of search under the pretext of the searching 
officer of lawful entry and presence upon the 
premises. The part of the premises com¬ 
mercially used as a store may be lawfully 
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entered without a search warrant. The 
agents were, therefore, lawfully in that part 
of the premises even without the additional 
authority they had of inspection . An officer 
may become a witness to the commission of a 
crime and therefore mag seize the article con¬ 
stituting the instrumentality of the crime 
without obtaining a search warrant . 

The Court would indicate in making this distinc¬ 
tion that if the officers standing in the drug store 
had seen liquors in any of the adjoining rooms, they 
would have been within their rights in seizing the 
same, but that in this particular case, nothing was 
exposed to their view. They had entered a portion 
of the building which was distinctly private and 
liquors were obtained only after they had made a 
search for them. 


The appellant has cited the case of Lawson v. 
U. S., C. C. A. 1925, 9 Fed. 2nd, 746, in which state 
officers investigating the theft of cigars and tobacco 
from a railroad car, searched the defendant’s cigar 
store under an invalid search warrant. The Court 


held the search unlawful because of a lack of a 
showing of probable cause for such a search, but 
had the following to say with regard to its position: 

The case is so readily distinguishable from 
one where officers entered a soft drink parlor 
and witnessed the sale of intoxicating liquor 
for beverage purposes, that distinction is 
hardlv necessarv. The sale of intoxicating 
liquor for beverage purposes is unlawful. 
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Intoxicating liquor, when found in j such a 
place, may be in and of itself, particularly 
when supported by other facts, sufficient to 
establish “ probable cause ” of which we have 
spoken. Not so with cigarettes, tobacco, or 
an automobile tire. Their presence iii a store 
and their sale to customers in the presence of 
officers carries no evidence of criminality, 
but still more significant is the fact that in 
one case possession is unlawful in itself and 
in the other possession is only unlawful 
when the purchaser knew the 
stolen . 

The question, therefore, seems to resolfie itself 
into the proposition of whether or not the officers 
had the right to be in the small room through the 
open door of which they saw the liquor in the 
kitchen. Appellant agrees with the case of j Garske 
v. U. S., 1 Fed. 2nd, 620, C. C. A. 1924, that where 
officers executing a legitimate search warrant in a 
near-beer saloon, arrested one who entered! with a 
package having the outline of bottles, theyf might 
lawfullv seize the same as an incident to thej lawful 
arrest, but states that in the present case theiofficers 
had no right to be in the kitchen. 

o 

! # 

A case that is on practically all fours wjith the 
case at bar is that of Vachina v. TJ. S C. C.jA. 9th, 
1922, 283 Fed. 35. In that case prohibition! agents 
with an invalid search warrant, the supporting affi¬ 
davit of which was defective, had gone into a near- 
beer saloon, and through a dining room and 

i 


goods were 


i 
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into an adjoining kitchen to serve the said invalid 
search warrant on the defendant. At that time one 
of the officers noticed some bottles of liquor on the 
floor in the kitchen, and in sustaining the seizure 
of the same the Court used the following language: 

On the trial a bottle of brandy and a demi¬ 
john containing wine were admitted in evi¬ 
dence. The prohibition enforcement agents 
testified that the place of business of the 
plaintiff in error consisted of a soft-drink 
barroom, adjoining which was a large din¬ 
ing room, in the rear of which was a kitchen. 
That on December 29, 1920, they entered 
the kitchen and while one of them handed 
to the plaintiff in error a search warrant 
the other discovered and took possession of 
a bottle and a demijohn, which were in plain 
sight on the floor beneath a table. There 
was proof that the bottle contained brandy 
and the demijohn contained wine, the alco¬ 
holic strength of which was more than one 
per cent, and that they were fit for beverage. 
We do not deem it necessarv to enter into a 
discussion of the question whether or not 
the affidavit was sufficient to justify the is¬ 
suance of a search warrant. While the of¬ 
ficers on entering the premises which were 
the defendant’s place of business had a 
search warrant, the intoxicating liquor 
which; was seized was in plain sight, was un¬ 
lawfully in the possession of the plaintiff in 
error, and his possession thereof constituted 
an offense in violation of the National Pro¬ 
hibition Act. Although one of the officers 
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lianded a search warrant to the plaiijtiff in 
error while the other simultaneously took 
possession of the liquor, the search warrant 
was unnecessary. The plaintiff in error was 
engaged in the actual commission of Ian of¬ 
fense denounced by the law, in that he had 
possession of intoxicating liquor in hib place 

I 

of business. 

The Fourth Amendment to the Constitu¬ 
tion, which prohibits unreasonable searches 
and seizures, is to be construed in conform¬ 
ity with the principles of the common law. 
At common law officers may arrest! those 
who commit crimes in their presencb, and 
they may avert a crime in the process of 
commission in their presence, by arre$t, and 
without a search warrant they may seize the 
instrument of the crime. Bishop,| New 
Crim. Proc. Sec. 183; Byrne, Fed. Crim. 
Pros. Sec. 10, The question which is here 
presented was before this Court in Kath- 
riner v. United States, 276 Fed. 808, kvhere 
we held under circumstances almost identi¬ 
cal with those here disclosed, that liquor 
may be seized without a search warrant. 
Other similar rulings are found in tfnited 
States v. Borkowski (D. C.) 268 Fed. 408; 
United States v. Camarota (D. C.) 27? Fed. 
388 ; In re Mobile (D. C.) 278 Fed! 949; 
United States v. Snyder (D. C.) 278 Fed. 

650. | 

1 

In the above case the kitchen adjoined the public 
premises given over to the soft-drink parlof* and 
dining room, and the Court had no hesitancy in 
holding that such a seizure was valid. 

. i 

i 

i 

i 

i 
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In the case of In re Mobile (D. C.) 1922, 278 Fed. 
949, a detective of the city of New Orleans was in¬ 
vestigating the sale of lottery tickets in the vicinity 
of the defendant’s home, when he saw numerous 
men entering an alleyway beside the defendant’s 
house. The officer entered the said alleyway. A dog 
barked, the defendant opened the door of the 
kitchen of his residence, and the officer, looking 
through the said door, saw a still in operation. The 
Court in that case sustained the seizure and said in 
its opinion: 

Under the provisions of the National Pro¬ 
hibition Act it is unlawful to manufacture or 
sell intoxicating liquor for beverage pur¬ 
poses. It is also made unlawful to possess 
any liquor or property designed for the man¬ 
ufacture of liquor intended for use in vio¬ 
lating the provisions of the act. For the 
purpose of enforcing the law a search war¬ 
rant may issue, on probable cause shown, to 
search any premises whatever. It is further 
provided, however, that no search warrant 
may issue to search any private dwelling oc¬ 
cupied as such, unless it is being used for the 
unlawful sale of intoxicating liquor, or un¬ 
less it is in part used for some business pur¬ 
pose, such as a store, shop, saloon, restau¬ 
rant, hotel, or boarding house. It is ele¬ 
mental that probable cause must be shown by 
facts within the knowledge of the affiant, who 
must swear to them specifically, and no war¬ 
rant should issue on allegations of mere 
belief. 
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Considering the provisions of the statute, 
it seems to me that under a proper construc¬ 
tion of the act, applying thereto the rules of 
interpretation the words, “some business 
purpose,” would include the manufacture of 
intoxicating liquor for sale. The Swords, 
“store, shop, saloon, restaurant, hotel, or 
boarding house,” are illustrative rather than 
exclusive. Therefore, notwithstanding the 
building in this case was a private residence, 
occupied as such, a search warrant could 
properly have issued on the testimony of 
Kuepferle. Warrants, sometimes j desig¬ 
nated search warrants, mav be issued after 
property has been taken into possession by 
peace officers for the purpose of seiziiig and 
holding the property; but no search warrant 
was required in this case. The petitioner 
was apprehended in the active participation 
of an offense denounced by the lawi The 
violation of the law was disclosed voluntarily 
bv him. 

In the above case the doctrine for which thp Gov¬ 
ernment contends was extended to include an of¬ 
fense which the officers saw through the dodr of a 
private kitchen. 

The Government feels that the appellant iwould 
not contend against the cases of Ludtvig v. V. S., 3 
Fed. 2nd 231, C. C. A. 1924; Kathriner v. U. 8 ., 276 
Fed. 808, C. C. A. 1921; J Saclienberg v. £7. S ., 
C. C. A. 1925, 6 Fed. 2nd, 244, where Federal 
Officers entered soft-drink and near-bee:d par¬ 
lors and observed defendants attempting to dump 


i 

i 
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intoxicating liquors, which the officers seized to¬ 
gether with other liquors found near by. The Gov¬ 
ernment feels that appellant would readily consent 
to the proposition that under such facts such sei¬ 
zures were proper. 

The basis of contention, however, seems to be the 
character of the room from which the officers saw 
the liquors in the kitchen. It is to be observed that 
the first room through which the officers passed, was 
a restaurant, equipped with tables and chairs, and 
that the second room was contiguous thereto and 
it likewise had a table and a few chairs, together 
with a stairway leading to the dining room above. 
There was nothing bv wav of a door or a sign that 
would preclude the public from entering the said 
room, nor from using the stairway in going to the 
dining room above. As a matter of fact, the evi¬ 
dence discloses that while the liquors were in the 
custodv of the officers on the table in the said small 
room in the presence of the defendant, an unidenti¬ 
fied man entered the said room and ordered a high¬ 
ball. This man was not an officer but a member of 
the general public and he had exercised the privi¬ 
lege of going into the said room. If it be conceded 
that the officers were legitimately in this particular 
room, the next proposition would be, had they the 
right to enter the kitchen from that room ? 

In the case of Rouda v. U. S., C. C. A., 1926, 10 
Fed. (2nd) 916, some prohibition agents observed 
a man who was carrying two five-gallon cans of 
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alcohol, enter a hosiery shop and apparently disap¬ 
pear into the basement. The officers went through 
that portion of the building in which the j hosiery 
shop was located and, standing in the doorway of 
a room in the basement, saw a still in operation. 
In upholding the arrest and subsequent seizure, the 
Court stated its opinion as follows: ! 

If the arrest would have been lawful on 
neutral ground, it would not become! unlaw¬ 
ful because the agents had to enter.! Cases 
sometimes try to draw a line at breaking; 
but when the door is open, so faij as we 
know, they do not. McBride v. TJ.S., 284 
Fed. 416, C. C. A. 5; Ford v. Breen, $3 N. E. 
136,173 Mass. 52; Comm . v. Tobin, 1Q8 Mass. 
426, 11 Am. Rep. 375; State v. Mills j 69 At. 
841,22 Del. (6 Pennewill) 497; Adair 1 v. Wil¬ 
liams, 210 P. 853, 24 Ariz. 422, 26 A. L. R. 
278; People v. Woodward, 190 N. 721, 
220 Mich. 511; U. S . v. Borkoivski (|D. C.), 
268 F. 408. In all these cases the premises 
entered were not of a public kind! as i n 
Dillon v. U. S., 279 Fed. 639, C. C. A. 2nd, 
and Vachina v. U. S., 283 F. 35, C. <p. A. 9. 

In the case of Miller v. U. S., C. C. A. 9th,j 9 Fed. 
(2nd) 382, prohibition agents with a defective 
search warrant entered the defendant’s yard, the 
basement door of his residence being open. 

, I 

Through the door they saw several vats of ferment¬ 
ing grapes and a quantity of burlap sacks of! a type 
used to carry intoxicating liquors. The justifica¬ 
tion for the seizure and arrest in that case lay en- 
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tirely upon the fact that the officers had seen the 
commission of an offense through the open door. 
In its decision the Court stated as follows: 

There can be no question but that the offi¬ 
cers had visible evidence of the commission 
of crimes in their presence, and they had au¬ 
thority not only to arrest the person commit¬ 
ting the offense, but to take into custodia legis 
all instruments of the crime and other arti¬ 
cles which might fairly be introduced as evi¬ 
dence in proof of the commission thereof. 
Vachinu v. Z7. S., C. C. A., 183 Fed. 35; Mc¬ 
Bride v. U. S., C. C. A. 284 Fed. 416; Lam¬ 
bert v. U. S., C. C. A. 282 Fed. 413; Agnello 
v. U. S., C. C. A. 290 Fed. 671. 

The case of O'Connor v. Z7. S., D. C. N. J. 1922, 
281 Fed. 396, was before the Court on a petition to 
suppress the evidence where officers without a war¬ 
rant entered a saloon and there saw liquors in a 
safe in a small adjoining room, called an office, 
leading from the back of the bar. The Court de¬ 
nied the petition with the following language: 

The agents who took these liquors were not 
trespassers; they were officers of the law 
charged with the duty of investigating vio¬ 
lations of the Act. Title 2, Section 2. In 
performance of this duty they had all the 
powers and protection “ which is conferred 
by law for the enforcement of existing laws 
relating to the manufacture or sale of in¬ 
toxicating liquors under the law of the 
United States. 7 ’ Id. Sec. 28. 
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As such officers they had the right, with¬ 
out a written warrant, to arrest any person 
committing a crime in their presence (Black- 
stone’s Comm. Book, 4, page 292; 1 Bishop’s 
Crim. Proc. Sec. 166-171, 182-184) and to 
seize and retain the evidence of the coihmis- 
sion of such crime for use in the subsequent 
prosecution of the offender. They would 
also have a right to seize liquor unlawfully 
possessed and to hold it for a subsequent dis¬ 
position by the Court. As noted, the prem¬ 
ises in question were not occupied and I used 
as a dwelling only but as a business place 
open to the public and, therefore, werfe not 
within the exception of Section 25, of Title 
2, of the National Prohibition Act, an$. the 
prohibition agents had a legal right to enter 
thereon. Having lawfully entered, and be¬ 
ing made conscious, through sight and s^nell, 
of the possession of the liquors, and noting 
conditions evidencing that the liquors fw ere 
kept in violation of the National Prohibi¬ 
tion Act, they had the legal right to peize 
them without first securing a search warrant. 
U. S. v. Barkowski, D. C., 268 Fed. 408; 
Kathriner v. £7. S C. C. A. 9th, 276 Fed.;808; 
U . S. v. Bateman, D. C., 278 Fed. 231; U. S. 
v. Snyder, D. C., 278 Fed. 650; In re Mobile, 
D. C., 278 Fed. 949. 


The right to cross a threshold through the Open 
door of which an officer has seen an offense was 
extended by the Circuit Court of Appeals, Ninth 
District, to the case of a private residence, in the 


i 

i 
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case of Herine v. U. S., 276 Fed. 806. In that case 
San Francisco police, acting on a complaint that 
there was loud and boisterous language emanating 
from a private apartment, went to the said apart¬ 
ment and there through the open door saw bottles 
of liquor and heard noises. Their arrest of the 
occupants and the seizure of this liquor was sus¬ 
tained by the Court, which used the following 
language: 

The record shows that the seizure of the 
wines and liquors was made by the police 
officers of the citv and not bv authority of 
the prohibition officers of the United States. 
The policemen acted upon notification of a 
disturbing of the peace. They entered the 
rooms which were opened and which the 
evidence tended to show were not defend¬ 
ant’s, and there found the defendant with a 
quantity of liquor and wine which he boast- 
ingly said he was selling; and the peace was 
being disturbed. Under such circumstances, 
seizure of the wines and liquors as evidence 
of crime was no invasion of the security 
given by the Fourth Amendment of the 
Constitution, and the Government of the 
United States had a right to use the evidence 
upon trial of the defendant for violation of 
the laws of the United States. Burdeau v. 
McDowell, 256 U. S. 465; 41 Sup. Ct. 574, 65 
Law Ed.; Weeks v. U. S., 232 L T . S. 383, 34 
Sup. Ct. 341, 58 Law Ed. 652, L. R. A. 1915 
B 834 Annotated Cases 1915 C 1177. 
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CONCLUSION 

Since, in this case, the officer, standing in a pub¬ 
lic part of the^ restaurant, saw the unlawful posses¬ 
sion of intoxicating liquor in his presence, I the 
Government respectfully suggests that the officer 
was justified in arresting the defendant withoilt a 

i 

warrant and seizing the liquor without a search 
warrant. 

It is therefore respectfully urged that the find¬ 
ings and decree of the Court below be affirmed! 

° i 

Respectfully submitted. 

Leo A. Rover, i 

United States Attorney. 

James R. Kirkland, j 

Assistant United States Attorney, j 

Counsel for Appellee. 
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